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PREFACE 


) 

^His» IS a levised edition of a book whicA was published 
in 1898. 

\[n the year 1873 the Secietaiy of State foi India sent to the 
Government of India the loiigh dinft of a Bill to consolidate 
tlip enactments 1 elating to the Go vei nment of India This draft 
foimed the subject of coi respond ence between the India Office 
and the Government of ludia^ and an amended diaft^embodjung 
sevOialpioposals foi altemtion of the law, was submitted to the 
India Office by the Government of India 111 the month of 
Febniaiy, 1876 Af tei that date the matter was allowed to drop 
The case foi consolidating the English statutes relating to 
India IS exceptionally stiong The Goveinment of India is 
a suboidinate Goveinment, having poweis deiived fiom and 
limited by Acts of Pailiament. At eveiy tiiin it luus the iisk 
of discoveiing that it has \inu ittingly transgressed one of the 
limits imposed on the exercise of its authority The enactments 
on which its authority rests lange ovei a period of moie than 
120 years Some of these are expressed in language suitable 
tQ the time of Warieu Hastings, but inapplicable to the India 
of to-day, and umntelhgible except by those who are conversant 
with the needs and cii cum stances of the times in which they 
weie passed In some cases they have been duplicated or tii- 
pl^l^cated by subsequent enactments, which lepioduce with slight 
modifications, but without express repeal, the provisions of 
earhei statutes , and the combined effect of the series of enact- 
ments is only to be ascei tamed by a careful study and com- 
parison of the several parts A consolidating Act would repeal 
and supersede more than forty separate statutes relating to India 
In England the difficulty of threading the maze of ad- 
mmistiative statutes is mitigated by the continuity of ad- 
mmisti-ative tradition In India there is no similar contmmty. 
The Law Member of Council, on whom the Governor-General 
i^,mamly ^jrendent for advice as to the nature and extent of 
his powe^D, bimgs with him from England either no knowledge 
01 a scanty knowledge of Indian admimstiation, and* holds 

a 2 



IV 


PREFACE 


office only for a term of five years. Tbe members of the Cml 
Service who are posted at the head-qnarteni of the Centra] «nd 
Lfocal Gtrvemmenta are engaged m olunbing swiftly up the 
ladder of preferment, and rarely pense for many years on the 
same rung Hsnce the nsL of mificonstming adinin;straftve 
law oroveriookiflg some important restriction on administrative 
powers is exceptionally great f 

During vanons intervals of leisure after my return from 
India in 1 886 1 revised and broogfat np to dite the consobdatuig 
draft of 1873 and endeavoured to mate it an aocurafe repfo- 
dnction of the existing statute law The revised draft was 
submitted to the Socretaryof State but the conclusion amved 
nf after commnmcation with the Government of India was 
adverse to the introdnobon of a consohdatuig measure Into 
Parliament at that tune. It was however suggested to 
me by the anthontica at the India Office that the draft 
might if published os a digest of the exieting law be nsefnl 
both to those who are practically coneemed in Indian ad 
ministration and to students of Indian odministrativo law It 
has accordingly been made the nnol^ of the following pages 

The first chapter contains sifoh amoTmt of historical intro- 
duction as appeared necessary for the purpose of making tho 
existing law intelligible The sonrees from which I have 
drawn are indicated in a note at the enil of the chapter Tbore 
are man} excellent snmmanes of Bntish Indian history, and 
the history of partitnlar penods has been treated with more 
or lees fullness m tho bic^raphics of Indian statesmen, such as 
those which have appeared m Sir Wnham Ilnnter^s serg-*.' 
But a history of the nso and growth of the Bntish Emjnro in 
India on a scale commoninrate with tho importance of tho 
subject, still remains to bo written Sir Alfred Ljnll s 
odrairable and suggestive Rite and Expansion of tho Bntish 
Dominion m India ajipoars to me to indicate better than any 
book with wbicfi I nm ncqnamtod tho lines on which it might 
Iw wntten 

Tho second chapter contnini a short summarv of tliooxi ting 
^stem of ndmmistmtive law in India. Thii* Ims been care- 
fully reiTscd m tlio present edition and broiight^itw to date v 

Thj third chapter is a digest of the existing rarliamentar} 
enactments relating to the government of India, with ex 
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planatoiy notes This digest has been fianied on the piinciples 
now usually adopted in the piepaiation o£ consolidation Bills 
to be submitted to Pailiament , that is to say^ it arranges in 
convement oidei, and states in language appiopiiate to the 
pii^seut, day, what is conceived to be the ne^ effect of enact- 
ments scatteied thiough seveial Actb When this piocess is 
ajJplied to a large numbei of enactments belonging to diffeient 
dateSj it is always found that there aie lacunae to be filled, 
obsciuities to be lemoved, inconsistencies to be haimonized_, 
doubts to be lesolved The Legislatuie can cut knots of this 
kind by declanng authoiitatively how the law is to be con- 
stiued The diaftsman or the text-wiitei has no such power 
He can meiely state^ to the best of his ability^ the conclusions 
at which he has aiiived^ and supply mateiials foi testing then 
accuiacy 

The fouith chaptei, which deals with the application of 
English law to the natives of India^ is based on a papei lead 
at a meeting of the Society of Compaiative Legislation. It 
points to a field in which useful woik may be done by students 
of compaiative 3uiispiudence 

In the fifth chaptei I haVe tiied to explain and illustrate 
the legal relations between the Government of British India 
and the Governments of the Native States by companson 
vnth the extra-terntoii^ powers exercised by British authorities 
111 other parts of the world, sucli as the countiies where there 
is consular jiuisdiction, and in paiticulai the modern pio- 
tectoi-ates The subject is interesting and important, but full 
0^ difficulty The rules and usages which govern the relation 
between States and people'? of different degrees and kinds, of 
civdizatiou are in a state of constant flux and rapid growth, 
and on many topics dealt with m this chaptei it would be 
unsafe to lay down general propositions without qualifjung 
and guarding words There are quicksands at every 
step 

Since the date of the first edition of this work important 
changes have been made in the Orders in Council which i egulate 
the exercise of jiuisdiction in African pi otecto rates, and the 
jUiisdictiou ^xeicised by the Goveinoi-Genei’al m Council in 
the Native States of India has been brought into line mth the 
ext m-tei 11 tonal jiiiisdiction exeiciscd under aiithoiity of tin 
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Bntiflli Crown in other parts of the world by shifting its basis 
from an Act of the Indian l^islatnre to an Order in Council 
under the Forei^ Jnnsdiction Act, 189a 

I am indebtfd for raltiable assistance to fnends both at the 
India Office aneb m India. Frequent reference has also bwn 
made to the mmutes of Sir H S Maine printed for the Indian 
L^islatrve Department m 1890. 

But although the book owes its ongm to an official sug 
geation, and haa benefited by the criticisms of official fnends, 
it IS in no sense an official publication For any statements 
or expresiaons of opinion I am personally and exclnsively 
responsible. 

I have omitted from this edition certain reprints of documents 
which are to be found elsewhere. The charters of the Indian 
High Courts are now to be found in Vol VI of the Statutory 
Hules and Orders revised The first Charter to tho East 
India Company with some omiestoas will bo found m Prothcro, 
Statutii and OomdduUonal Dot^imenii The other fllus- 
trativo documents printed m ch mu of the first edition would 
find an appropriate place m a selection of documents illustrating 
the constitutional history of British India. Such 0 selection 
would be of great use to students. 

C P lUJEUT 


SniKEas CooBT 

January 1907 
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A DIGEST OF THE LAW RELATING 
TO THE GOVERNMENT OF INDIA 


CHAPTER I 


HISTOEICAL nSTTEODUCTION 


British autlionty in India may be traced, historically, to Twofold 
a twofold source It is derived partly from the British Bn?ish° 
Crown and Parhament, partly from the Great Mogul and 
other native rulers of India 

In England, the powers and privileges granted by royal 
charter to the East India Company were confirmed, supple- 
mented, regulated, and cfirtailed by successive Acts of Par- 
liament, and were finally traniJferred to the Crown 

In India, concessions granted by, or wrested from, native 
rulers gradually estabhshed the Company and the Crown as 
territorial sovereigns, m rivalry with other country powers , 
and finally left the British Crown exercismg undivided sove- 
reignty throughout British India, and paramount authority 
over the subordmate native States 


It IS with the development of this power m England that 
we are at present concerned The history of that develop- 
ment may be roughly divided mto three periods 


During the first, or trading, period, which begms with the Three 
charter of Elizabeth m 1600, the East India Company are ^^g^tory of 
piimanly traders They enjoy important mercantile pnvi- 


leges, and for the purposes of their trade hold sundry factories, develop- 
mostly on or near the coast, but they have not yet assumed 


the responsibihties of territorial sovereignty The cession of 
Burdwan, Midnapore, and Cluttagong m 1760 makes them 
masters of a large tract of territory, but the fiist penod may. 
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fint 
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Land 
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perliapa be most fitly terminated by the gropt of the fftimm 
in 1765 when the Company become praotioallv wrereigHB of 
Bengal Behnr and Onma 

Poring the oeoond period from 1765 to 1838 the Company 
are territonal sArereigna sharing their sovereignty m riimln 
fehing proportions with the Crown and gradually losing their 
mercantile prlvDegee and frmotions This period may with 
referenoo to its greater portion, be described as the penod of 
double government using the phrase in the sense m whicli it 
was commonly applied to the system abolished by the Act of 
1838 The first direct intorferenoo of Parliament with tlie 
government of India is In 1773, and the Board of Control is 
established in 1784. 

The third and last period the penod of government by the 
Crown begins with 1858 when, as an immediate oonseqnence 
of the Mutmy of 1857 the remaining powers of the East India 
Company are transferred to the Crown 
In each of these periods a few Hates may bo selected ns 
convenient landmarks 

The first period is the period of charters Tho oliarter of 
1600 was continued and sapplemented by other charters of 
which the most Important were James Ps obarter of 1609, 
Charles IPs charter of 1661 James IPs charter of 1686 and 
William HTs charters of 1693 and 1698 
The rivalry between tho Old or London Company and 
tho New or English Company was terminated by the fusion 
of the two Companies under Godolphm s Award of 1708 
Tho wars with tho French m Southern India between 1745 
and 1761 and the battles of Plaseey {1757) and Bazar (1764) in 
Northern India indicate tho transition to tho second pono<I 
Tho mam stoges of tho second penod are marked by Aols 
of Pfirlioment occurring with ono exception at regular in 
tcrvsls of twontv years. 

Norths Regulating Act of 1773 (13 Gw III c 63) wnn 
foDowed by the Charter Acts of 1793 1S13 18331 nnd 1833 
The exceptional Act is Pitt • Act of 1784 
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Tlie Regulating Act oigamzed the government of the Bengal 
Presidency and established the Supreme Court at Calcutta 
The Act of 1784 (24 Geo in, sess 2, c 25) established the 
Board of Control * 

The Charter Act of 1793 (33 Geo III, c 52) made no material 
change m the constitution of the Indian Government, but 
happened to be contemporaneous with the permanent settle- 
ment of Bengal 

The Charter Act of 1813 (53 Geo III, c 155) threw open the 
trade to India, whilst reserving to the Company the monopoly 
of the Chma trade 

The Charter Act of 1833 (3 & 4 WiU IV, c 85) terminated 
altogether the tradmg functions of the Company 

The Charter Act of 1853 (16 & 17 Vict c 95) took away 
from the Court of Directors the patronage of posts m their 
service, and threw open the covenanted civd service to general 
competition 

The third period was ushered in by the Government of Land- 
India Act, 1858 (21 & 22 Vict^ c 106), which declared that 
India was to be governed by and m the name of Her Majesty period 
The change was announced m India by the Queen’s Procla- 
mation of November i, 1858 The legislative councils and 
the high courts were established on then present basis by two 
Acts of 1861 (24 & 25 Vict cc 67, 104) Since that date 
Paihamentary legislation for India has been confined to matteis 
of detad The East India Company was not formally dis- 
solved until 1874 

The first charter of the East India Company was granted Charter of 
_ , /-mi 111 Elizabeth 

on December 31, looo The ^circumstances 111 winch the 

giant of this chartei arose have been well described by Sir A 

Lyall ’ The customary trade routes fiom Europe to the 

East had been closed by the Tuikish Sultan Another route 

had been oiiened by the discovery of the Cape of Good Hope 

Thus the trade with the East had been transferred from the 

cities and states on the Mediterranean to the states oji the 

' British Dominion in India 

B 2 
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Atlantic sea board Among these latter Portugal took 
the lead m developing the Indian trade and when Pope 
Alexander VI (Rodeno Borgia) Mstjed ha Bull of May 1493 
dividing the ifholo undwoovered non Christian world between 
Spam and Porthgal it was to Portugal that he awarded India 
But smce 1580 Portugal had been subject to the Spanish 
Crown Holland was at war with Spam, and was endeavouring 
to wreet from her the monopoly of Eastern trade which had 
come to her as sovereign of Portugal During the closing 
years of the sixteenth century aasooiationfl of Dutch merchants 
liad fitted out two great eipediHona to Java by the Cape 
(1595-96 and 1598-99) and were shortly (1603) to be 00m 
blned into the powerful Dutch East India Company Pro- 
testant England was the x^liHoal ally of Holland but her 
commercial nval and English merobants were not prepared to 
see the Indian trade pass wholly mto her hands. It was m 
these oircumstancee that on September 24, 1599 the mer 
chants of London held a meeting at Founder s Hall under the 
Lord Mayor and resolved to form an assooiotion for the por 
pose of establishing direct trade with India But negotiations 
for peace were then m progress at Boulogne and Queen 
Flizabeth was unwilling to take o step which would give urn 
bmge to Spain Hence she delayed for fifteen months to 
grant the charter for which the London merchants had peti 
licmed oViKrlsrt \nciOTponiled George ol CuTnbet 

land and 215 knights aldermen and burgesses, by the name 
of the Governor and Company of Slerohants of London 
trading with the East Indies The Company wore to elect 
annually one governor and twenty four committees wlio 
wore to have the direction of the Company a voyages the 
provision of shipping and merohandises the sale of mer 
ohandlscs returned and the managing of all other things 
belonging to the Company Tlioroas Smith Alderman of 
London, and Governor of the Levant Company was to be 
tho fi^ governor 

The Company might for fifteen years freelv tmOic and use 
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the tiadc of meichnndise by sea iii and by such wa3'b and 
Ijassages ahead}’’ found out oi wliieh hereaftei shall bo found 
out and discoveied into and fiom the East Indies, in the 
countries and parts of Asia and Africa, and into and fiom aU 
the islands, ports, havens, cities, cieeks, toivns, and places of 
Asia and Afiica, and America, oi any of them, beyond the 
Cape of Bona Espeiaiiza to the Sti eights of Magellan ’ 

Duimg these fifteen 3’eais the Compaii}’’ might assemble 
themselves m any convenient place, ‘ ivithin oui domimons 
01 elsewhcic,’ and theio ‘hold couit’ for the Coinpan}'- and 
the affans theicof, and, being so assembled, might ‘ make, 
oidam, and constitute such and so many reasonable laws, 
constitutions, orders, and oidmances, as to them or the gieatei 
Xiait of them being then and theio present, shall seem necessary 
and convenient foi the good goveinment of the same Com- 
pany, and of all factors, masters, marmers, and other officers, 
employed or to be employed m any of then vo3%ages, and for 
the bettei advancement and cqntmuance of the said trade and 
traffick ’ They might also impose such pams, pumshments, 
and penalties by imprisonment of body, 01 by fines and 
amerciaments, as might seem necessary or convement foi 
observation of these laws and oidmances But then laws 
and punishments were to be reasonable, and not contrary 
or repugnant to the laws, statutes, 01 eustoms of the Enghsh 
realm 

The chaitei was to last foi fifteen years, subject to a powei 
of determination on two years’ ivaimng, if the trade did not 
appeal to be profitable to the lealm If otheiwise, it might 
be renewed foi a fmther term of fifteen years 

The Company’s right of tiadmg, durmg the term and ’withm 
the limits of the charter, was to be exclusive, but they might 
gi ant hcences to trade. Unauthorized traders wei e to be hable 
to forfeiture of then goods, ships, and tackle, and to ‘ mipiison- 
ment and such other punishment as to us, our hens and suc- 
cessors, for so high a contempt, shall seem meet and con- 
vement ’ 
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Tlie Ooiupaiij might admit into thoir body all each apprcn 
tices of any member of the Company and all buoIi eervants or 
factors of til© Company and all snob other as to tho majority 
proeent at a wmrt might be thought fit If any member 
having promls^ to oontribote towards an adventure of the 
Company failed to pay his contnfaution be might be removed 
disenfranchised and displaced. 

Point* of The points of constitutional mtenst in the charter of 
tlooal Id Elisabeth are the oonstitution of the Company its priviJegefl 
oSrir^of legislative powers 

The twenty four committee* to whom with the governor 
tlon ol Ifl entrusted the direction of the Company’s bosinecs, are 
Company jjgf bodies and are the predecessors of the later 

dirootOTB Their assembly is in subsequent charters called 
the court of oommittea, as distinguished from the court 
general or general oonrt whloh answers to the general 
mooting of modem companlee 
The most noticeable difieitnc© between the charter and 
modem instruments of assoemhon of a similar oliaraotor is 
the absence of any refeaxmoe to the capital of the Company 
and the corresponding qualification and voting powoiB of 
members It appears from the ohartor tliat the adventurer* 
had undertaken to contribute toward* the first voyage certain 
sums of money which were sot down and wntten in a book 
for that purpose ond fafioro to pay their contrihutions to the 
treasurer witlun a specified date was to in\ olvo remo\'aI and 
dlscnfranohiBoment of the defaulters But tlio charter docs 
not Bjicolfy the amount of tli© several contribnlions ’ and for 
all that appear* to the contrary each adventurer waa to be 
equally obgiblo to the olHco of committee and to Iiai*e equal 
voting power m the general court The explanation is tliat 
tlio Company belonged at the outset to the simpler and looser 
form of association to which the Qtj Corapanlc* then bclongwl 
and still belong and which used to be known by the name of 

' The totia*moiiiitiol*cTibedinStpl?iBWr 1599 *nU lh«T 

were joi mb*criben. 
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.ulalioii'' anil mimo (Milillod 


« on> subject lo cer(.,n co.umon ,, „f , i,,.,,, ( n.clnl on h,. 
to ccrtuiiv common privileges, but I 

omi 8ci«ir«tc ciipitui, mid there I,, eompm.v ueie lesmed 

Irnding prmleges ot the East Indi,,,.,,,,,, 

to the members, their sons at t«e^.,„,„„, 

tiers, factors, and servants. The { 

to full memliership ot the Compan|,|,„.^, 

of apprenticeship or serMcc But 

‘others,’ doubtless on the terms of . 


tnbutiona lo the adventure of the ( 


(un])an\ 


txiuuiiuua tu cuu «U%CJUUIC ui valuable 

Wlicil an association ot tins kit,, vaMo become 

eoncessionsandpnvilegcs.itanatlirj, 


an ci.tromel}- close coiporation. nn< 

sidera except on prolnbitory tcrnnj|,„^ 

vho autfered from the monopoly tl.j,,,,,^ 

tonards reduction ot these ternib 1^ j.-,, 

tlio poncrtul Merchant Adcciiturd.„..|^., (a(, ,3. ) t|,c Hue 

had Ijcen required lo reduce to 10 li e„.,ei,„en|b 

payable on admiasion to their bodjl,„„ Companv and Levant 

in the seventeenth century the EuJ ,„cmbeis|np 

Company we compeUed to grant!. „£ meiely nominal value, 
on such easy terms ns to render thenj „,g t,, Adam 

and thus to entitle the companies to,. ^.. 3,,^ 

Smith. IS the lughest eulogium n'hi«,...g .j,,... 

on a regulated company, that of bl.^ ,.,3,..3 

charter of Elizabeth contains noting ..j ,,.3 company might be 
on which admission to the piivdcgcs..gj „3„3rt„.„ed 

obtomed by an outsider It had j.. members of the 


how far those privileges would be v4g 

Company, and oppressive to its iiva(y ^,.3 exclusive light Pt.vilogc. 

The chief pnvUege ot the Compal^t3 ..,,..3,. pmetieally "L®;*”' 

ot tradmg between geographical hmi, .......3 .....j j,... gj3...t3 

the Cape of Good Hope on the on(i.jj3...,....33 ..^.3..,^ 

Magehan on the other, and which ..,....^33 

famous as the hmits of the Compjj 

1 
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roetriotion impoced on the right of trading within thia vast 
and ind e fi n ite area ■was that the Company were not to under 
take or address any trade into any oonntry port, island 
haven city creek towns or places bemg already in the law 
ful and actual possession of any such Christian Pnnce or 
State as at this present or at any time hereafter be in 
league or amity with us our hem and sncceesoTB and which 
doth not or will not accept of suoh trade Subject to this 
restriction the trade of the older contimsnt was allotted to 
the adventurers with the same lavish grandeur as that with 
which the Pope had granted rights of sovereignty over the 
new continent and with which in oar own day the continent 
of Africa has been parcelled out among rival chartered 
oompauies The limits of the English charter of l6oo were 
identical with the llmita of the Dntoh charter of 1602 and the 
two charters may be regarded as the Protestant counterolamis 
to the monopoly claimed nnde^ Pope Alexander s Bull 
During the first few years of their existence the two Com 
panies carried on their ondertakingB in cooperation with each 
other but they soon began to quarrel and in 1611 wo find the 
London merchants praying for protection against their Dutch 
compotitorB Projects for amalgamation of the English and 
Dutch Companies fell through, and daring the greater part of 
the Boventconth century Holland was the moot formidable 
rival and opponent of English trade in tho East 

By virtue of our Prerogative Royal which wo will not in 
tlist behalf have argued or brought m question, the Queen 
straltly charges and commands her subjects not to Infringe 
tlio pnvllcgoe granted by her to tho Compan\ upon pnln of 
forfeitures and other penalties Lcarlj a centurj was to 
elapse before the Porlloment of 1O93 formally declared tho 
exercise of this unquestionoblo prcrogntiio to be lUogal ai 
transcending the powers of (Iio Crowm But neitlier at the 
beginning nor at tlie end of the seventeenth conturj was any 
doubt entertained ns to the rxpe<l{enr\ a* apart from th^ 
constitutionality of granting a trade monoi>ol> of till* desenp- 
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fion f>u(h nu’nopolu's \\er»’ m him I jKOordamc Mitli the 
ulcnv, jiTul were jU'-hHed hy the eireutnhtaiicoh, of llio tune 

In the '•e\ enlcentli <M'ntur\ the (otulitjoiih iindei wlueh 

])n\ate trade i*' now* carried on with the Kast cHd not exist 

# 

Bexond certain nanow territorial hunts inleinntioiia! law did 
not run, di]>loniatn relatunis ha<l no cMstoiuc’ Outside 
those limits f<»ree alone ruled end Irmle comjietition meant 
war At the ])U sent dax leirit<*iu's me aniiexul foi thch.iKe 
of dexelo)un^ and soturim; tnide 'J’he annexations of the 
sixteenth ceiiturx xxcre annexatiniis. nnl of teriitoix, hut of 
tradinir grounds The jirissuie xxas the sanu , the c»hjc( Is 
xvere the same, the iucIIukIs were dilTei cut J‘ot tin Mictessful 
piosecution of Ivi .tern trade it xxais neti'ssaix to haxc an 
as'-otiation jmwerful cnoujrh to ne;iotiate xiith natixc jiiiiuis, 
to tnfortc discipline among its agents inid hcixants, and to 
dnxe oft lluropean nxah xxilh the stiong hand Ko W'estern 
State could afford to supjiyrl more than one hucli ashotiation 
without dibbipating its hlrcngtli U'lie indepeiideiit tiadei, 

01 interloper, xxas, tlnough his xxeahness, at the meic} of the 
foieigncr, and, tlnough his irrcsponsihihly, a souicc of dangei 
to his countixmen It xxas heenuse the trade nionopolx'’ of 
the East India Company had outhxcd the conditions out of 
which it aiose that its extinction m the nineteenth centuiy 
xxas greeted xxitli general and just apjiroxal 

Tlie poxxers of making laws and oidinanccs granted by the Lcgisla- 
eharter of Elizabeth did not ditlei in then gcncial pioxnsions pJ^erB of 
from, and xx’cic exndciitl}^ modelled on, the poxxers of making t!ompnny 
by-laxx*s commonl}’^ cxeicised by ordinal y municipal and com- 
mercial corpoiations No copies of any laxx’S made iindei the 
early chaiters are knoxxm to exist They xx^ould doubtless 
have consisted mainly of regulations foi the guidance of the 
Company’s factors and airpi entices Unless supplemented by 
judicial and pumtive poxvcis, the eaily legislative poxx'cis of 

* The state of things in European xvaters vas not much hcttei ^to the 
description of piracy in the Mediterranean m the seventeenth century m , 
Masson, Histoire du Commerce Francais dune le Levant, chap n 
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tli© CompaDy coiJd hardly have boon made effectual for any 
further purpose But th^ ere of historical mtorest as the 
germ out of Tvliich the Anglo-Indian codes Tvero altimatel_y 
developed- In this connexion they may b© nsefully com 
pared with tte proviaionB winch twenty-eight years after 
the charter of Ehaabetb were granted to the founders of 
Uassaohnsetts 

In 1628 Charles I granted a oharter to the Governor and 
Company of the ilaasaohasetta Bay m Now England It 
created a form of government consisting of a governor 
deputy govemor and eighteen assistants directed them 
to hold four times a year a general meeting of the Company 
to be caDed the great and general Oourt in which general 
court the Govemor or deputie Governor and such of the 
asBistants and freemen of the Cbmpany os shall bo present 
shall liave full power and authority to chooeo otlior persons 
to be free of the Company and tp doot ond constitute suoli 
ofHoers os they shall think ^tte for managing the afTaire of 
the said Govemor and Company and to male Lawns and 
Ordinances for the Good and TVelfarp of the saxle Company 
and for the Qovommont and Ordering of the said Landes and 
Plantasion and the People inhabiting and to inhabit the 
same soe os such Lawes and Ordinances be not contrarj or 
repugnant to the Lawx* and Statutes of this our realmo of 
England The charter of 1628 wus ropisced in ibgi bj 
another charter which followed the same general lines but 
gave the government of the colony a less commercial and more 
political character The main proisions of tJio cliarter of 
1691 were transferred bodily to the "Massadiusctts constitu 
tion of 1780 which is now in force and which as 3Ir Bistro 
remarks * profoundly influenced the convention that pirpared 
the federal constitution of tlio United States in 1787 

Thus from the same germs were dovelojied the independent 
republic of tlio cst and the dependent empire of tho hast 

> A»nmf0» CommonmtA pt. a cb»p. xxmL Sw T t»U, 8nl 
A M afea { I»JU p. 54. 
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U’Ik .Ala^'',n.husc’(ls C'omj)an\ nui;v ho (aken as (lu' (>pt' of 
Iho bodies of ad\cn(urois \\ho dunng ihc cal].^ jiait of (lie 
‘'in out cent li oentun ncro (lading and settling in the newly 


dibcoveiccl toiitinent of (lie '\\ cst It iiiav be woitli while to 


Otli( r 

Jiiiclihli 

trnaing 

com- 

pninis 


T 

glance at the a‘-‘>oiialion‘' of English niei chants, who, at the 
date of the foundation of the East India Coinpaiu , were 
(lading towards (he East Of these the most iinpoitant weie 
the Eussia ori\Iiisco\\ Coinpam and the Lc\ant oi Tuikcy 
Company ’ 

Tlie foundations of the Ttussin Coin]ian\ wcie laid by the 
discovcncs of llichaid Chnncelloi In 1553-54 (hey weic 
incoi’jioratcd b\ chaitei of Philii) and Idary undei (he name 
of ‘ the Merchants and Adientuieis for the dibeo\eiy of lands 
not before known or frequented b\ any English ’ They weie 
to be governed by a couit consist mg of one go\einoi (the fiist 
to be Sebastian Cabot) and twcntv-oight of the most sad, 
dibiicct, and learned of the fellow bhix)s, of wdiom foui weie 
to be called consuls, and the ot^icrs assistants They weie to 
have liberty to lesort, not onh to all parts of the donimionb 
of ‘ 0111 couam and brother, Lord John Ba7ilowitz, Emiicior 
of all Russia, but to all othci paits not laiowm to our subjects ’ 
And none but such as w ci e fi ce of or liccubed by the ComjJany 
^vero to fiequent the parts afoicsaid, undei foifeituio of slups 
and merchandise — a compiehcnsive monopoly 

In 1566 the advcntureib -were again mcoiqioiated, not by 
chaitei, but by Act of Pailiament, uiidci the name of ‘ the 
fcllow'ship of Enghbli I^lei chants foi disco veiy of iicw^ tiade 
wutli a monopoly of trade in Russia, and in the countiies 


Kussin 

Company 


* A good accoimt of the great trading companies ib given by Bounas- 
faieuv, Les Grandes Compagnies de Commerce (Pans, 1892) See also Causton 
and Kcouo, jT/ic Early Chartered ComjKtntes (1896), the article on ‘Colonies, 
Government of, by Companies ’ in tho Dictionary of Political Economy, the 
article on ‘ Chartered Companies ’ in the Encyclojiacdia of the Laios of England, 
and Egerton, Origin and Qiowth of English Colonies (1903) 

“ As to the Russia Company, see the Introduction to Early Voyages to 
Russia in the publications of tho Hakluyt Society , 

’ This IS said to have been the first Enghsh statute which estabhshed an 
exclusive mercantile corporation 
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of Armoni5 Media Hyrcauia Persia and the Caspian 
Sea. 

In the seventeenth century they were compelled by the 
Cxar of the tipie to share with the Dutch their trading priW 
legee from the Ruasian Government and by an Act of 1698 
which reduced their admisaion fine to £5 ^ their doors were 
thrown open. After this they aant mto luaigniflcanoe, 

A faint l^al trace of their ancient privilfgee survives in 
the extra- temtonal oharaoter belonging for marriage purpoeee 
to the ohurohoB and chapels formerly attached to their factoriee 
in Russia Some years ago they eusted petliape they still 
exist as a dining olnb ^ 

The Levant Company^ was founded by Queen Ehxaboth 
for the porpoee of developing the trade with Turkey under 
the oonoeaaiouB then recently granted by the Ottoman Porto 
Under arrangements made with vaiioos Clinstian powers and 
known as the Oapitnlations foreigners trading or residing in 
Turkey w er e withdrawn froip TnrkiBh junsdiotion for meet 
civil and onminal purpoees The first of the Capitolotions 
granted to En glajid bears date m the veor 1579, 
first charter of the I^evaat Company was granted two years 
afterwards m 1581 This charter was extended in 1593 
renewed by James I, confirmed by Charlee IT and like the 
East India Company’s oharters rcoogmxod and modified bj 
^a^iou8 Acts of Parliament 

The Levant Company attempted to ojion an overland Imdo 
to the East Indies, and sent merchants from AlojTpo to Bag 
dad and thence down the Persian Gulf These mercliants 
obtained articles ot Lahore and 'Vgro m Bengal nml nt 
Malacca, and on their return to England brought information 
of the profits to bo acquired by a trndo to the East Indloj 
In 1593 the Levant Oompony obtnlned a new charter cm 
powering thorn to trade to India overland through the ttrri 

iq it 1 1 lO. Ill, e. 6 . 

MmcCoUocb, Commtrct iljl cUillon, 

* Aj to tb« OoBimny •«1 tli« CipHaUlIo<u, bcl w p. J5> 
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tones of file Oraiid Signoi Undei these circuinstnnces it is 
not surprising to find memheis of the Levant Company 
taking an active pait in the piomotion of the East India 
Company Indeed the lattei Company was 111 ta sense the 
outgroviih of the foimei Alderman Thomifs Smith, the 
first Governor of the East India Company, was at the same 
time Governor of the Levant Conijiany, and the adventures 
of the two Companies were at tlie outset intimately connected 
with each other At the end of the fiist volume of court 
mmutes of the East India Companj'^ are copies of several 
letters sent to Constantinople by the Levant Company 

Had history taken a difierent course, the Levant Company 
might have founded on the shores of the Mediteiranean an 
empire biult up of fragments of the domimons of the Ottoman 
Porte, as tlie East India Company founded on the shores of 
the Bay of Bengal an empire built up of fragments of the 
domimons of the Great i\Iogul But England was not a 
Mediterranean power, tiade with the East had been deflected 
from the Mediterranean to the Atlantic, and tlie causes winch 
had destroyed the Itahan merchant states were fatal to the 
Levant Company As the East India Company grew, the 
Levant Company dwmdled, and m 1825 it was formally 
dissolved 

To return to the East India Company 

Durmg the first twelve years of its existence, the Company The 
traded on the principle of each subscriber contributing yoy^^ge^ 
separately to the expense of each voyage, and reaping the 
whole profits of his subscription The voyages durmg these 
years are therefore known m the annals of the Company as 
the ‘ separate voyages ’ But, after 1612, the subscribers 
threw their contributions mto a ‘ jomt stock,’ and thus con- 
verted themselves from a regulated company mto a jomt-stock 
company, which however differed widely m its constitution 
from the jomt-stock compames of the present day 

In the meantime James I had m 1609 renewed the chaiter 
of Elizabeth, and made it perpetual, subject to determmation 1509 * 
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was united with the East ladm Company and the diflerent 
fitooks of the Company were united into a now jomt etook. 
No oopy of thifl charter ifl known to enat Perhaps it was 
considered cmpolitio after the Restoration to preserve any 
evidence of ftf^ouis obtained from the Protector 
TlwtCom Daring the penod after the Restoration the fortunes of 
the Company are centred in the remarkable personahty of 
ttondon. Sif jogiah Child and are depicted in the vivid pages of ilacan 
lay He has described how Child converted the Componv 
from a Whig to a Tory Assooiatian how he mdaced James U 
to become a subscriber to its oapitah how his policy was 
temporarily baffled by the Revelation how ngorously he 
fought and how lavishly he bribed to oonnteraot the growing 
mflaenc© of the rival English Company 

Marks of royal favour are oonspionons in the charterB of 
the Restoration period 

Chtries The charter granted by Charles II on Apnl 3 i66r con 
gfferred new and important pnvflfgw on the Company Their 
ooustitutioa remained prootfitaHy nnaltejrcd except that the 
jomt-fltook principle was recogmied by giving each member 
one vote for every £500 subscribed by him to the Company s 
stocks Bat their powers were matonally increased 

They were given power and command over then* fortresses 
and were authonred to appoint govemorB and otlior officers 
for their government The governor and oounoil of eneh 
factory were empowered to judge all persons belonging to 
the said Governor and Company or that shall bo under them 
m all causes whether civil or criminal according to the laws 
of this kingdom and to execute Judgement occordlngly 
And the chief factor and oounoil of any place for which tliere 
WHS no governor were empowered to send olTenders for punisli 
ment either to n place where there was a governor and council 


or to England 

Tho Company were olso empowered to send ship* of war 
men. or ammunition for tho Bccunty ami defence of their 
factories and places of trade and to choose commanders 
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and officeib ovei them and lo give tliein powci and aullioiity, 
commission iindei then common seal oi othoiwise, to 
contmue or make peace oi Avai Avith any people that aie not 
Chiistians, m any places of their tiadc, ns shall be for the 
most advantage and benefit of the said Governoi and Com- 
pany, and of their tiade ’ Thej'^ Aveic furthci cmpoweied to 
, elect foitifications, and sujipty them volli pio\osions and 
ammunition, duty fiee, ‘as also to tianspoit and caiij’- ovei 
such numbci of men, bemg vuUmg theieunto, as they shall 
think fit,’ to govern them in a legal and leasonable mnnnci, 
to punish them for misdcmcaiioui, and to fine them foi bieach 
of oideis They might seize unlicensed persons and send 
them to England, punish persons m their employment foi 
oficnces, and m case of their appeahng agamst the sentence 
seize them and send them as prisoners to England, there to 
leceive such condign pumshment as the moiits of the ofiendeis’ 
cause should require, and^ the laAvs of the nation should 
allow 

With regard to the admmistration of justice, nothmg 
appears to have been done toivards cariymg mto effect the 
provisions of the charter of i66i till the year 1678 At 
Madras, which was at that time the chief of the Company’s 
settlements in, India two or more ofiiceis of the Company 
used before 1678 to sit as justices m the ‘ choultry ’ to dispose 
of petty cases, but there was no machinery for deahng with 
serious crimes ^ 

In 1678 the agent and council at Madras resolved that, 
under the charter of 1661, they had poivei to judge all persons 
hvmg under them m all cases, whether criminal or civd, 
accordmg to the English laws, and to execute judgement 
accordmgly, and it was determmed that the governor and 
council should sit m the chapel m the fort on every Wednesday 
and Saturday to hear and judge aU causes But this high 


Arrnuge- 
ments for 
adminis- 
tration of 
justice at 
Madras 
in seven- 
teenth 
century 


^ The settlement of Madreis or Fort St George had been ercctec^ mto 
a Presidency m 1651 

* See Wheeler, Madras tn Olden Times 
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court was not to supersede the jnsticee of the choultry t\bo 
Trere stiH to hear and decide petty 

In the meantime the port and island of Bombay which 
had, m i66r*been oeded to the Bntiah Crown as a part of the 
dower of Cathenne of Braganxa, were by a charter of 1669 
granted to the East India Company to be held of the Crown 
as of the Manor of Greenwich in free and common soooage 
for the annual rent of £10 

And by the aame charter the Company wore anthonxod to 
take into their semoe snoh of the king s officers and soldiers 
as should then be on the niand and should be willing to servo 
them The officers and men who volunteered tlieir semoes 
under this power became the cadets of the Company’s ist 
European Regiment or Bombay Fusiliers afterwards the 
103rd Foot 

The Company were authonxed through thoir court of 
ooQuzuttees to make laws orders ordmanoes and constita 
tions foi the good goremmeot and otherwoo of the port and 
island and of the inhabitants thereof and by their goremors 
and other offioers to exerdso judicial anthonty and have 
power and autlionty of government or command in tJio 
island and to repel an\ force which should attempt to inhabit 
its preemots without licence or to annoy the inhabitants 
Moreover the principal governor of the island was empowered 
to use and exorcise all those powers and authonties in cases 
of rebellion mutmy or sedition of refusing to servo in ware 
flying to the enemy forsaking colours or ensigns, or other 
offences against law oostom and dlscipUno mflifarj in as 
largo and ample mann er to all mtenta and purposes wliatsoever, 
08 any captam general of our army by virtue of lus office has 
used and accustomed and may or miglit lawfully do. 

The transition of the Company from a trading nwoclatlon 
to a temlorial sovereign invested with powers of civil and 
mflitary government Is vciy apparent m these proiTslorw 

Further attnbutes of sovcreigntj were soon oflerwardH 
conferred 
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]>\ a diniloi «»f i<>77 i!i<' Coinp.iiix wou* i'inj)()\\oic'(l to cimrii'r 
com lUOlu\^ ivt Bombay to bo called by thi* lauiu* of ‘ j^rn^mfip 

PRO'' and 01 mu’ 1» othci name'- aa tlu' Coinpaiu 

• t (utingi 

nnghl think lit 'Iho^o coins wore to bo uirrciit m the JCasI 
Indies, l)ul not m England. A mint foi the coinage of 
pagodas luul been tstablislied at .Mndraa sonit' ^eul‘5 biToic 

The coinniRsioneis bent fioin >Surat ’ to take posst>^^lon of Ailinniis- 
Bomba\ on behalf of the Conipain made a lejioit in ''Inch nV 

llicn roquc-btcd that a jndgc-acKocate might be ai»pointcd, 
a^: tlic Tieople nerc aectisionu'd to ci\il law Ainiaientlv, a-j tcontli 

. . ft r * . i'‘i>*ur3 

a Icinporan moasuic, two coiiits of jnduatUK* were foimed, 

the infcrioi couil consisting of a Conij)an\'.s (i\jl olheer 

at-sii,tcd In two nat i\ c oHiccrs, and lin' nig Jimitod jniihdiclion, 

and the bupreme court consisting of (he de])iil\ go'crnor and 

council, whose decisions wore to be linal and without apjie.il, 

c.\ccxit m cases of the gieatest necessjt\ 

13} n chartci of 1CS3, llmComiiany weic gnen full jiowei cimricr 

to declare and make peace and v^nr with an\ of tlic ‘ licntlicn 

nations hemg natucs of the parts of Asia and Aineuea *0 

rniso 

mentioned in the ehaitci, and to ‘i.use, aim, liani, and forces nnd 
mubler biicli mihtaiy forces as to them blinll bccni loqnisito 
and neccssaiv, .aid to execute and use, witiim tlic aaid 
planlatioiib, forts, and places, the law' called the maitial law', mg Court 
foi the defence of tlic haul foils, places, and plantations uuralty 
against anj^ foicign invasion 01 donicslic inBiuicction 01 
lebelliou ’ But tins pow'ci 'vas subject to a pioviso icboi ving 
to the Orow'ii ‘ the bovercign light, jiow'cis, and clommion over 
all the foils and x>laceb of habitation,’ and ‘ iio'voi of making 
peace and 'lai, w'lien w'c shall be pleased to intei'pobo our 
loyal authoiity tlieieon ’ 

By the same chaitei the king cstabhshed a couit of juch- 
cature, to be held at such place or places as the Company 
might direct, and to consist of ‘ one person learned in the 


' Bombay was then subordinate to Suiat, whoic a factory had ^cou 
chtablisbed as early as 1612, and where there was a president with a council 
of eight members 


O 2 


GOVERNMENT OF INDIA 


20 


[cH 


Civil law and two aeBiatanta to be appointed by tbo Company 
The court wafi to liavo power to bear and determme all oaaee 
of forfeiture of alupa or goods trading contrary to the charter 
and alflo all n^ercantile and maritime caaoe oonoeming poraonB 
coming to or being in the places aforesaid, and all cases of 
trespasses injunes and wrongs done or committed upon the 
high seas or m any of the regions, temtonos oountrics or 
places aforesaid, concerning any persons residing being or 
coming withm the limits of the Company’s charter Those 
oases were to bo adjudged and determined by the court nocord 
mg to the rules of equity and good conscience and according 
to the laws and customs of merchants, by snoh procedure as 
they might direct, and, subject to any such directions as the 
judges of the oourt should, in their best judgement and 
discretion, think meet and just 

The only person learned m the civil law who wss sent out 
to India m porsuanoe of the charter of 1683 Dr John 
St John. By a ocmmis8icv3 from the king, supplemented 
by a oommission from the Company he was appointed juclgo 
of the court at Surat But he soon became mvolvcd in 
disputes with the governor Sir John Child ^ who limited his 
jurisdiction to mantune cases, and appointed a separate judge 
for civil actions 

At Madras the president of the council was appointed to 
supply the place of jodge-advocsto till one should arrive 
But this arrangement caused much dissatiafaction, and it 
was resolved that instead of the president s accepting this 
apjKnntmont the old oourt of judicature should bo contmued 
and that until the amval of a judge-odvocale causes should 
bo heard under it as fonnorij in accordance with the charter 
of 1661 

ol In 16S6 James U gnmtcd tho Company n cliarlcr by 
*6*6. which ho renewed and confirmed their former privileges, and 
authonred them to appoint admirals vko-admirals nar 
adnlirals captains and other sen officers in an> of tbo 
• A Uolirtrofbir JewUh ttikL 
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Company’s slops nillnn the Iiniils of ihoir chnrter, with 
poner for tlieir naval olliccis (o rniso naval foices, and io. 
exercise and nsc ‘ within then ships on tho otlior side of the 
Cape of Good Hope, in the time of open liostihty mth some 
other nation, the law called the laAV martial foi defence of 
their ships against the enemy’ By the same ehaitei the 
Company were empovoied to coin m then foils any species 
of money usually coined hy native pimees, and it was cleclaied 
that these coins w'ere to be cun cut wilhin Ihe hounds of Ihe 
charter 

The provisions of tho chatter of 1683 with lespect to the 
Companj^’s admnalty couit weie leiieated with some modi- 
fications, and undei these piovisions Sii John IBiggs, who 
had been lecoider of Poitsmouth, was appointed judge-advo- 
cate at Madras 


Among tho preiogatives of the Ciown one of the most EstaWish- 
impoitant is the power of constituting municipal corporations 
by royal charter Therefoie it^was a signal maik of royal 
favour when James II, in 16S7, delegated to the East India 
Company the power of establishing by charter a municipality 
at Madias The question whether this chaiter should be 
passed under the great seal or under the Company’s seal ivas 
discussed at a cabinet council The latter course was eventu- 


ally adopted at the mstance of the governor and deputy 
governor of the Company, and the reasons urged for its 
adoption are curious and characteristic The governor 
expressed his opimon that no persons in India should be 
employed under immediate commission from His Majesty, 
‘ because the wmd of extraordmary honour in them heads 
would probably lender them so haughty and oveibearing 
that the Company would be forced to remove them ’ He 
was evidently thinking of the lecent differences between 
Sir John Child and Dr St John, and was ahve to the dangers 
ansing from an mdependent judiciary which in the next 
century were to bring about the conflicts between WaiTen 
Hastmgs and the Calcutta supreme court 


i 
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CWcr of Accordingly the ohnrtcr of 1687 whioh c*tobliahed a 
mniuoipality and mayor^a ooort at lladraa prooeeda from 
the Company and not from the Crown. It reoitee the 
approbstioif of the king declared m His llajeut/s Cabinet 
Connoa^ the eleventh day of this instant Becember and 
then goee on to constitute a momcipabty according to the 
approved English type The mnnioipal corporation is to 
consist of a mayor twelve aldermen and sixty or more 
bnrgeeaee The mayor and aldermen are to have power to 
levy taxes for the boildmg of a convenient town house or 
gnild hall of a pnbho gaol and of a school honse for the 
teaching of the Gentries or native children to speak read 
and write the EngUsh tongne and to understand arethmetick 
and merchants accompts, ami for snoh farther ornaments 
and edifices as ehall be thought convenient for the honour 
interest, ornament seonnty and defence of tlie corporation 
and of the inhabitants of Madr^ and for the payment of 
the salaries of the neoeesa^ mnnioipal officers inclnding 
a schoolmaster The mayor and aldermen are to be a court 
of record with power to try civil and criminal causes and 
the mayor and three of the aldermen are to be justioes of the 
peace There is to be an appeal m oml and criminal cases 
from the mayor’s court to our supreme court of judicature 
commonly called our court of admiralty There is to be 
n recorder who most bo a discreet person akfl/ul in Iho laws 
sTid constitutions of the plaoo and who Is to assist the mai*or 
in trying judging and sentencing cause* of any oonsiderohle 
value or mtnoooy And there is to be a town clerk and clerk 
of the peace an able and discreet person, who must always 
be an Englishman bom, but well akiHed in the language of East 
India and who is to bo esteemed 0 notary public 

Nor arc the omoracntal parts of municipal life forgotten 
For the greater solemnity and to attract respect and reier 

I TUi lomsl reccpiltlen of tio oiiiteoc® of a e*U«t conodJ U of coo- 

itttatlbo*! Intemt- Bat of eoQf*»th*t»UMt formell of 1687 wm a tttt 

dUTfreat tblng from tba wWoet coaudl of tbe praoirt daj 
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ence fi om the common x)eople,’ the mayor is to ‘ always have 
carried before him when lie goes to the guild hall or other 
place of assembly, tivo silver maces gilt, not exceeding three 
feet and a half in length,’ and the mayor and^ aldermen may 
‘ always upon such solemn occasions wear scailet serge gowns, 
all made after one foini 01 fashion, such as shall bo thought 
most convenient for that hot country ’ Tlie buigesses aie, 
on these occasions, to wear white ‘ pelong,’ or othci silk gowns 
Moreover, the mayor and aldeimen are ‘ to have and foi ever 
enjoy the honour and privilege of havmg lundellocs and 
kattysols ^ born over them when they walk or iido abioad 
on these necessary occasions within the limits of the said 
coi'poration, and, when they go to the guild hall 01 upon any 
other solemn occasion, they may iide on liorseback in the same 
oidei as is used by the Lord Mayor and aldermen of London, 
having their horses decently furnished with saddles, bndles, 
and other tiimnnngs afteci one foim and manner as shall be 
devised and directed by our !l^resident and Council of Fort 
St George ’ 

The charter of 1687 was the last of the Stuart charteis Com- 
affecting tlie East India Company Tlie constitutional resolution 
history of the Company after the Revolution of 1688 may 
be appiopnately ushered m by a reference to the resolution 
which was passed by them m that year 

‘ Tlie increase of our revenue is the subject of our care as 
much as our trade , ’tis that must mamtain our force when 
twenty accidents may mternipt our trade , ’tis that must 
make us a nation m India , without that we are but a great 
number of interlopers, muted by His Majesty’s royal ohartei, 
fit only to trade where nobody of power tlunks it their 
interest to prevent us , and upon this account it is that the 
wise Dutch, m all their general advices that we have seen, 
write ten paragraphs concernmg their government, their 
civil and military pohey, warfare, and the increase of their 
revenue, for one paragraph they write conceiiinig trade*’ 

‘ Umbrellas and parasols 
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This faznoas resolohozi, which wtis donbflewi inspired, d 
not penned, by Bit JoeUh Child, annonnoee m nnmistaknblo 
terms the determination of the Cbmpany to guard their 
oommeroial st^remaoy on the basis of their territorial sove- 
reignty and foroshadowB the annexations of the next oentnrv 

The Revolution of 1688 dealt a severe blow to the pohcy 
of Sir Joeiah Child and gave proportionate encouragement 
to his rivals They organixed themselves in an association 
which was popularly known as the Kew Company and 
commenced on active war against the Old Company both In 
the aty and in Parliament- The contending parties pre- 
sented petitions to the PJwUament of 1691 and the House of 
Commons passed two resolntious, first that the trade of the 
East Indies was beneficial to the nation, and secondly that 
the trade with the East Indies would be best carried on bj 
a joinbstook company possessed of extensive pririloges 
The praotioal question, therefore not whether the trade 
to the East Indies should be abolished or should be thrown 
open, bat whether the monopoly of the trade should bo left 
in the hands of Sir Josiah QiQd and lus handful of supporters 
On this question the majority of the Commons wished to 
efTeot A oorapromise — to retom the Old Company but to 
remodel ft and to mcorporate ft with the Now Oorapanv 
Resolutions were accordingly earned for increasing tho capital 
of the Old Comiwiny and for limiting tho amount of the 
stock which might bo held by a single proprietor A Bill 
based on these resolutions was introduced and read a second 
time, but was dropped m consequence of the refusal of Cliild 
to accept the terms offered to him Tboretrpon the Tfoiiso 
of Commons requested the kfng to give the Old Compnnv 
the three years warning in pursuance of which theirpnvilcgw 
might bo determined- 

Two years of eontroveny foUowcd The situation of the 
Old Company was cnticnl By inadvertently omitting to 
ptiy s, tax which had been recentiv impoapd on Joint-stoek 
companies they had forfeited their cliartcr and might nt 
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any time find tlicmselves depiived of tlieiv privileges without* 
any notice at all At length, by means of pi of use bribes, 

Child obtamed an oidei requiring the Attorney- General to 
draw u]D a charter regranting to the Old Compafiy its former 
privileges, but only on the condition that the Company 
should submit to further legulations substantially in accoid- 
ance vutli those sanctioned by the House of Commons in 
1691 Howevei, even these teims were consideied insuffi- 
cient by the opponents of the Company, who now laised 
the constitutional question whether the Crown could giant 
a monopoly of trade without the authoiity of Parliament ^ 

This question, having been argued before the Privy Council, 
was finall}’- decided in favour of the Company, and an oidci 
was passed that the chaitei should be sealed 

Accoidingly the charter of Octobei 7,1693, confiims the cimrters 
former charter of the Company, but is expressed to be le- nncl^694. 
vocable in the event of l^ie Company failing to submit to 
such further regulations as mi^ht be imposed on them within 
a year These regulations were embodied in two supplemental 
charters dated November ii, 1693, and September 28, 1694 
By the first of these charters the capital of the Company 
was increased by the addition of £744,000 No peison was 
to subscribe more than £10,000 Each subscriber was to 
have one vote for each £1,000 stock held by him, up to £10,000 
but no more The governor and deputy governor were to 
be qualified by holding £4,000 stock, and each committee 
by holdmg £1,000 stock The dividends were to be made 
in money alone Books were to be kept for recording transfeis 
of stock, and were to be open to pubhc inspection The joint 
stock was to contmue for twenty-one years and no longer 

The charter of 1694 provided that the governor and deputy 
governor were not to contmue in office for more than two 

^ The question had been previously raised in the great case of The East 
India Company v Sandy s (1683-85), in which the Company brought an 
action against Mr Sandya for trading to the East Indies without a hcence, 
and the Lord Chief Justice (Jeffreys) gave judgement for the plaintiffs. 

See the report in 10 State Trials, 371 
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years that eight new oommitteM were to be chosen eaoli 
year and that a general conrt moat be called within eight 
days on requeat by an members holding £i ooo stock each 
The three dWters were to b© revocable after three years 
warning if noj fonnd profitable to the realm 

By a charter of 1698 the provisions as to voting powers 
and qnallfloatlon wore modified The qualification for a singlo 
vote was reduced to £$00 and no single member could givo 
more than five votes The qoahfioation for being a committee 
was raised to £2 000 

In the meantime however the validity of the monopoly 
renewed by the charter of 1693 had been suooessfnlly assaOed 
Immediately after obtaining a renewal of their charter Jhe 
direotors used their powers to effect the detention of a ship 
called the Redbndge, which was lying in the Thames and was 
believed to be bound for oountnee beyond the Cope of Good 
Hope The legality of the detentipn was questioned, and the 
matter was brought up in Parliament And on Jsnnary ii 
169} the House of Commons passed a resolution that all 
subjects of Hngland have equal rights to trade to the Hast 
Indies unless prohibited by Act of Parliament 

It lias ever since been heW says Bfacnulay to bo the 
sound doctrine that no power but that of the whole Icgisla 
tare can give to any person or to any society on exclusive 
privilege of trading to any part of the world It is true 
that the trade to the East Indies, though theoretically thrown 
open by this resolution, remained practically closed. The 
Company s agents in the East Indies were instructed to pav 
no regard to the resolutions of the House of Commons and 
to show no mercy to interlopers. But the constitutional 
pomt was finally settled The question whether the trading 
privileges of the East Indio Compony should bo oontinnod 
was removed from the council chamber to PArllnment and 
the penod of control by Act of Pnrlinment over the affairs of 
the Cpmpnnv began. 

Tlio first Act of PaHwinent for regulating the (rode to 
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the East Indies was passed in 1698 Tlie New Company Inoorpora- 
had contmued them attacks on the monopoly of the Old English 
Company, a monopoly which had now been declared illegal, 
and they found a powerful chanijiion m Montagu, the Chan- 
cellor of the Exchequer Tlie Old Company olifered, m return 
for a monopoly seemed by law, a loan of £700,000 to the 
State But Montagu wanted moie money than the Old 
Company could advance He also wanted to set up a new 
company constituted m accordance with the views of lus 
adherents Unfortunately these adherents were divided m 
then views. Most of them were in favour of a jomt-stock 
company But some preferred a legulated company after 
the model of the Levant Company The plan winch ]\Iontagu 
ultimately devised was extremely mtneate, but its general 
features cannot be more clearly described than m the lan- 
guage of Macaulay ‘ He wanted two millions to extricate 
the State from its financial embarrassments That sum he 
proposed to raise by a loan at 8 per cent The lendeis miglit 
be either mdividuals or corporations, but they were all, mdi- 
viduals and corporations, to be umted m a new corporation, 
which was to be called the General Society Every membei 
of the General Society, whether mdividual or corporation, 
might trade separately with India to an extent not exceedmg 
the amount which that member had advanced to the Govern- 
ment But all the members or any of them might, if they so 
thought fit, give up the privilege of tradmg separately, and 
mute themselves undei a royal Charter for the pmpose of 
tradmg m common Thus the Geneial Society was, by its 
ongmal constitution, a regulated company , but it was pio- 
vided that either the whole Society or any part of it might 
become a 3omt-stock company ’ 

This arrangement was embodied m an Act and two char- 
ters The Act (g & 10 Will HI, c 44) authorized the Crown 
to borrow two milhons on the security of taxes on salt, and 
stamped vellum, parchment, and paper, and to mcoijporate 
the subsenbers to the loan by the cumbious name of tlie 
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G^eml Society entitled to the Advantages given by an Act 
of Parliament for advanomg a sum not exceeding two milbons 
for the Bemoe of the Crorwn of England The Aot follows 
oloeelv the lihee of that by wiuoh« four years before Montagu 
had eetabliflhed the Bank of England in consideration of a 
loon of £i 200 ooo In each ease the loan bears mterest at 
the rate of 8 per cent and is seonred on the proceeds of a 
special tax or set of taxes In each case the sabaonbers to 
the loan are incorporated and obtain special privileges. The 
system was an advance on that under which bodies of mer 
chants had obtained their privilegee by means of preeents to 
the king or bribes to his ministers and was destined to receive 
much development In the next generation. The plan of raismg 
special loons on the socority of special taiee has sinoo been 
snperseded by the National Debt and the Consolidated Fond. 
But the debt to the Bank of England still remains sepamte 
and retains some of the features pnginally imprinted on it 
by the l<^;ulattoa of 3 [oataga 

Of the charters granted under the Aot of 1698 the first ^ 
incorporated the General Society as a regulated company 
wJiilst the eeoond * mcorpomted most of the subscribers to 
the General Society as a joint-stock company under the 
name of The English Company trading to the East Indks 
Tlie constitution of the English Company was formed on 
tlio same general lines as tliat of the Old or liondon Company 
bnt the members of thoir governing body were called directors 
instead of oommittees. 

The New Company were given the exclusive privilege of 
trading to the East Indies, subject to a reservation of tlie 
concurrent rights of the Old Company until September 20 
1701 The New Company Uko the Old Company were 
authoTffod to make by Iowa ond ordinances to appoint 
govemore, with power to raise ond train miliforj forces, ami 
to eetobliah courts of jadicsture Tliey were also dlrectwl to 
maintain ministers of religion nt thnr fnrtonn In India and 
Ct»rt« cJ 8ept«nbtf 5, 169S • CWw of S^plrmbrr 5 KoS. 



l] HISTORICAL INTRODUCTION 29 

to take a chaplain m eveiy shij) of 500 tons TJie mniibteis 
woie to leain the Poituguese language and to ‘ apply them- 
bolves to learn the native language of the countiy wheie 
they shall reside, the better to enable them td instruct the 
Gentoos that shall be the servants or slaves of the same 
Company 01 of then agents, m the Protestant lehgion ’ 
Schoolmasteis weie also to be provided 

It soon appeared that the Old Company had, to use a Uuiou of 
modern xihrase, ‘ captured ’ the New Company They had New Co^ 
subscnbed £315,000 towards the capital of two milhons 
authoiized by the Act of 1698 They had thus acquired 
a matenal mterest in then rivals’ concern, and, at the same 
tune, they were m possession of the field They had the 
capital and plant mdispensable foi the East India trade, 
and they retamed concmient xinvileges of tiadmg They 
soon showed then strength by obtaimng a private Act of 
Paihament (ii & 12 WiU III, c 4) which contmued them 
as a tradmg corporation until repayment of the whole loan 
of two millions 

The situation was impossible , the pnvrleges nominally 
obtamed by the New Company were of no real value to them , 
and a coahtion between the two Compames was the only 
practicable solution of the difficulties which had been created 
by the Act and charters of 1698 

The coahtion was effected m 1702, through the mtei- 
vention of Lord Godolphiu, and by means of an Indentme 
Tripartite to which Queen Anne and the two Compames 
were parties, and which embodied a scheme for equahzmg 
the capital of the two Compames and for combunng their 
stocks The Old Company were to mamtam there separate 
existence for seven years, but the trade of the two Compames 
was to be earned on jomtly, m the name of the English 
Company, but for the common benefit of both, xmder the 
direction of twenty-four managers, twelve to be selected by 
each Company At the end of the seven yeais the 01 (^ Com- 
pany weie to smiender then charters The New 01 Enghsh 
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Company were to continue their trade m aooordanoe with the 
proviflionB of the oharter of 1698 but were to ohango their 
name for that of The Umted Company of Merohanta of 
England trading to the East T udiwi 
A deed of tlfe aame date by which the dead Btook of 
the two Companies was conveyed to tmsteee oontalnB on 
mtereeting catalogue of their Tn<HA.n possesBions at that time 
Ihffioulties arose m oanying out the arrangement of 1703 
and it became necessaiy to apply for the aeaistance of Par 
1 lament which waa given on the usual tennB By an Act 
of 1707 ^ the English Company were required to advance to 
the Crown a further loan of £1 200 000 withonfc interest 
a transaction which was equivalent to redaoing the rate of 
interest on the total loan of £3 200 000 from 8 to 5 per cent 
In oozmdemtioQ of this advanoo the ezolosive pnvil^os of 
the Company were contmued to 1726 and Lord Qodolpliin 
» was empowered to settle the difefencee still remaining be* 
tween the London Company and the English Company 
Lord Godolphme Award was given in 1708 and in 1709 
Queen Anne accepted a Burrendor of the London Company's 
oharters and thus ferminated tiiair separate ecxastonoo. The 
original charter of the New or Englmh Company thus come 
to be m point of law tho root of all the powers and privileges 
of the Umted Company subject to tho changes made by 
statute Henceforth down to 1833 (see 3 & 4 Wlh IV 0 85 
B 111) the Company bear their new name of Tho United 
Company of Merohants of Blngland tradmg to tho Last 
Indies 

Period For constitutional purpoees tho half oonloiy u hioh folloHxd 
1 ^'Ind union of the two Companies may be paused over \(.rj 
1765 lightly 

An Act of 1711 * provided that tho privileges of tho United 
Company were not to I>c determined by tiie rrpa^roent of 
the loan of two mllhons 

Tho,eicluai\o pnvUeges of tho United Compaio were 
> 6 Awk. c 71 ^ 
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extended foi fuitliei teims by Acts of 1730 ^ and 1744 “ Extension 
The pnce paid for the first extension was an advance to the pany’s 
State of £200,000 -without interest, and the leduction of charter 
the rate of inteiest on the previous loan from 5 per cent to 
4 per cent By another Act of 1730 ^ the se^junty for the 
loan by the Company was transfened from the special taxes 
on which it had been previously charged to the ‘ aggiegate 
fund,’ the predecessor of the modern Consohdated Ifund 
The puce of the second extension, which was to 1780, was 
a further loan of more than a miUion at 3 pei cent By an 
Act of 1750 the mterest on the previous loan of £3,200,000 
was reduced, first to 34 per cent , and then to 3 per cent 

Successive Acts were passed for mcieasmg the strmgency Piovisions 
of the pro-visions agamst mterlopers ^ and for penahzmg any 
attempt to suppoii; the rival Ostend Company ° lopers 

In 1726 a charter was granted estabhshmg or reconstitutmg 

^ 3 Geo n, c 14 * * 17 Geo II, c 17 

® 3 Geo n, c 20 23 Geo 11, c 22 

“ 1718, 5 Greo I, c 21 , 1720, 7 Geo I, Stat i, c 21 , 1722, 9 Geo I, 
c 26, 1732, 5 Geo II, c 29 See the article on ‘ Interlopers ’ m the i?ic<jo7ia/-y 
of Pohttcal Economy Eor the career of a typical interloper see the account 
of Thomas Pitt, afterwards Governor of Madras, and grandfather of the 
elder Wilham Pitt, given in voL m of Yule’s edition of the Diary of Wdham 
Hedges The relations between mterlopers and the East India Company 
m the precedmg centmy are well illustrated by Skinner’s case, which arose 
on a petition presented to Charles IT soon after the Restoration Accord- 
mg to the statement signed by the counsel of Skinner there was a general 
hberty of trade to the East Indies m 1657 (under the Protectorate), and he 
m that year sent a tradmg ship there , but the Company’s agents at Bantam, 
under pretence of a debt due to the Company, seized his ship and goods, 
assaulted him m his warehouse at Jamba m the island of Sumatra, and 
dispossessed him of the warehouse and of a httle island called Barella 
After various meffectual attempts by the Croivn to mduce the Company 
to pay compensation, the case was, m 1665, referred by the kmg m couucd 
to the twelve judges, -with the question whether Skinner could have full 
rehef m any court of law The answer was that the kmg’s ordmary courts 
of justice could give rehef m respect of the -wrong to person and goods, but 
not m respect of the house and island The House of Lords then resolved 
to reheve S kinn er, but these proceedmgs gave rise to a serious conflict 
between the House of Lords and the House of Commons See Hargrave’s 
Preface to Hnle’s Junadiciton of the House of Lords, p ov 

® Charter granted by the Emperor Charles W m 1722, but -witlflrawn 
m 1725 
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mumcJpalities at Madras Bombay and Calcutta and Betting 
up or remodelliiig mayor’s and other oonrta at each of those 
places. At each place tie mayor and aldermen ■were to 
oonstitote tf’mayora court with civil junsdiotion anbjeot to 
an appeal to *the governor or preeident- m council and a 
further appeal m more important cases to the IHng in council 
The mayor a court now also gave probatce and oxerowod 
testamentary junsdiotion. The governor or president and 
the five Bemors of the oounoO were to bo justices of the peace 
and wore to hold quarter sessions four times m the year with 
junsdiotion over all offences except high treason. At the 
same time the Company were anthonxed, as in previous 
oharteni, to appoint generals and other mihtary officers with 
power to eieroise the inhabitants m arms to repel foroo by 
force and to exercise martial law m tune of wnr 

The capture of Madras by the French in 1746 having 
destroyed the continuity of the municipal corporation at that 
place the charter of 1726 was surrendered and a fresh charter 
was granted in 1753 

The oliarter of 1753 expressly excepted from the junsdiotion 
of the mayor s court all suits and actions between the Indian 
natives only and directed that these suits and actions should 
be determined among themselves unless both parties sub 
nutted them to the determination of the mayor s courts. 
But according to Mr Morley it docs not appear that tho 
native inhabitants of Bombay were ever actually exempted 
from the junsdiotion of the mayor s court or tliat any peculiar 
laws wore administered to them in that court * 

Tho charters of 1726 and 1753 liavo on important bearing 
on tho question os to the precise date at which tho English 
criminal law was mtroduoed at the presidency towns Tins 
question is discussed by Sir James Stephen with reference 
to tho Icgahty of JSuncomar’s conviction for forgciy tJu 
point being wlretber tho English statute of 1728 (2 Geo IJ 
0 25^ was or was not in force in Calcutta at tho time of 

lioricj * Introductioo p. clxJi. 
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Nimcoraar’s tiial Sii James Stephen inclines to the opinion 
that Enghsh ciiminal law was originally mtioduced to some 
extent by the charter of i66i, but that the later charters 
of 1726, 1753, and 1774 must be legarded as aci^ of legis- 
lative authority whereby it was reintroduced o*n tliree suc- 
cessive occasions, as it stood at the three dates mentioned 
If so, the statute of 1728 would have been in foice m Calcutta 
m 1770 when Nuncomar’s offence was alleged to have been 
committed, and at the time of his tiial m 1775 But high 
judicial authorities in India have mamtained a diffeient new 
Accordmg to their view British statute law was first given to 
Calcutta by the charter establishing the mayoi ’s court m 1726, 
and British statutes passed after the date of that chartei 
did not apply to India, unless expressly 01 by necessary impli- 
cation extended to it ^ Since the passing of the Indian Penal 
Code the question has ceased to be of practical importance 

In 1744 war broke out between England and France, and Mutiny 

* Act and 

m 1746 their hostilities extended to India These events Articles of 

led to the estabhshment of the ’Company’s Indian Army 
The first estabhshment of that army may, accordmg to Sir Forces 
George Chesney be considered to date from the year 1748, 

‘ when a small body of sepoys was raised at Madras, after 
the example set by the French, foi the defence of that settle- 
ment durmg the course of the war which had broken out, four 
years previously, between France and England At the same 
time a small European force was raised, formed of such sailois 
as could be spared from the ships on the coast, and of men 
smuggled on board the Company’s vessels m England by the 
Company An officer. Major Lawrence, was appointed by 
a commission from the Company to command these forces in 
India ’ Durmg the Company’s earhest wars its army consisted 
mainly, for fightmg purposes, of Europeans 

^ Morley’s Digest, Introduction, pp xi, xxm 

® Indian Polity (3rd ed ), ch xu, -which contains an interesting sketch 
of the rise and development of the Indian Army The nucleus of a Europrtin 
force had been formed at Bombay m 1668, supra, p 18 
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It has been Been that hy sucoeesive oharters the Companv 
had been anthonted to raise troops and apjioint ofBcers 
But the more extensive scale on ■which the military operations 
of the Coihpany -wero now condnoted made necessary furfh^ 
legislation f 5 r the tnamtenanoe of miUtaiy diso^line An 
Act of 1754 ^ l^ld dovrn for the Indiw-n forces of the Company 
provisions corresponding to those embodied m the annnal 
English Mutiny acta It imposed penalties for mutmy 
desertion, and gl/nilar offences when oommitted by ofBcan* 
or ftoldiera m the Company*s service The Court of Directors 
might in pursuanoe of an authority from the king empower 
their president end oonnoil and their commanders-in chief to 
hold courta-martial for the trial and pnnishmont of military 
offences The king was also empowered to make articles 
of war for the better goveronient of the Company’s forces 
The same Act contained a provision repeated in subsequent 
Acts which made oppression and other offences oommitted 
by the Company s presidents or oounoils cognisable ami 
pnnjshable m England 'fbe Act of 3754 was amended In 
anotlier Act paasod m 17^0 •• 

The ■warlike operations which were earned on bj the East 
India Company m Bongs) at the beginning of the second 
half of the e/gbteonth centurj and wluoh culminated in 
Clive B notory at Plassey l«l to the grant of two further 
charter* to the Company 

A charter of 1757 recited that the Aabob of Bengal had 
taken from the Company without Just or lawful pretence and 
contrary to good faith ond amity the town and ecttlement 
of Calcutta and goods and valuable commodltlee belonging 
to the Company and to many persons trading or residing 
within the limits of the settlement and tlirvt the ofllcers and 
agents of the Company at Fort St George bed conrertwl 
« plan of operations mth \nco- Admiral Watson ami others 
the oommandcTB of our fleet emplojed in those parts for 
regaining the town and settlement and the goods and com 
» a; (If«. II c 9. I (T«) 111 c 14 
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inodities. and obtnining adoqnalo sal.isfaolion for Ilioir Josses . 
and tliat if liad Jiccn agiecd bel\\oon llie oflicois of tJie Com- 
jiany, on tlie one jiait, and tlio vjcc-adnnrnl and coinmnndeis 
of the fleet, on iJie otliei pait, assembled in a council of wai, 
tliat one moiety of all plunder and booty ‘ winch shall bo 
taken from the Moors ’ should be sot apait foi the use of the 
captors, and that the other inoictj’^ should be deposited till the 
pleasure of the Cron n should be knomi The chartei went on 
to grant this leservcd moiety to the Company, except any pai t 
thereof which nught have been taken fiom anj’’ of the king’s 
subjects Any pait so taken was to be letui nod to the owners 
on pajnuent of salvage 

A chartei of 175S, after reciting that poweis of making pence 
and war and maintaining unhtarj’’ foices had been granted 
to the Company by picvious chaiters, and that man}’- troubles 
had of late yeais arisen m the East Indies, and the Company had 
been obliged at very great expense to cany out a wai m those 
parts against the Fiench and likewise against the Nabob of 
Bengal and othei juinces 01 Governments m India, and that 
some of their possessions had been taken fiom them and 
since retaken, and forces had been mamtamed, laised, and 
paid by the Company m conjunction ivith some of the loyal 
ships of war and forces, and that other terntoiies or distiicts, 
goods, merchandises, and effects had been acquired and taken 
from some of the princes or Governments m India at vaiiance 
with the Company by the ships and forces of the Company 
alone, went on to grant to the Company all such booty or 
plunder, ships, vessels, goods, merchandises, treasure, and other 
tlimgs as had smee the charter of 1757 been taken or seized, 
or should thereafter he taken, from any of the enemies of the 
Company 01 any of the kmg’s enemies m the East Indies by 
any ships or forces of the Company employed by them or on 
their behalf withm their limits of trade But this was only 
to apply to booty taken durmg hostihties begun and carried 
on m order to right and recompense the Company upon the 
goods, estate, or people of those parts from whom they should 
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TOstam or have just and well grotmded oanse to fear any 
injury lose or damage or upon any people who should 
mterrupt wrong or mjnro them m thoir trade within the 
limits of the ohartens or should m a hostile manner invade or 
attempt to weaken or destroy the settlements of the Com 
pany or to injure the king’s subjects or others trading or 
residing within the Company’s settlements or in any manner 
under the long s protection withm the limits of the Company 
The booty must also have been taken in wars or hoetlhties or 
expeditions begun, earned on and completed by the forces 
raised and paid by the Company alone or by the ships cm 
ployed at thoir sole expense And there was a saving for 
the royal prerc^ative to distribute the booty m snob manner 
as the Crown should think 6t in all oases where any of the 
long B forces should be appointed and commanded to act In 
conjunction with the ships or forces of the Company There 
was also an exception for goods t^en from the king s subjects, 
tVliloh were to be restored on pajment of letisonable salvage 
These provisions though they gave nse to diEBcnlt questions 
at various subsequent times have now become obsolete 
But the oharter contamed a further power which is still of 
practical importance It expressly granted to the Company 
power by any treaty of peace mnde between the Company or 
any of their officers servants or agents and nnj of the 
Indian princes or Governments to oedo restore or dispose 
of any fortresses districts or terrltones acquired by con 
quest from any of the Indian princes or Govommonts during 
the late troubles between the Company and the Nabob of 
Bengal or which should be acquired by conquest in time 
coming subject to a pioviao that the Company should not Imvo 
power to ced^ restore or dispose of any temtory acquired 
from the subjeota of any European power without the special 
licence and approbation of the Crown This power has been 
relied on as the foundation or one of the foundations of 
thr power of the Government of India to cede territorv 
Lockmt \aTaya* v JJafg Pniiti Si»^^L L. R. a Afl. i 
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TJic }cai 17O5 nuukb a luiiiing-poiiit in Anglo-Indian Tho Com- 
liibloiy, and may be trcjited ab commciicing tlic pciiod of to'rr^orml 
territorial sovereignty by the East India Coinjoany TJie 
suceesses of Chve and LavTenee in the struggle between 
the English and French and their rcsxmctive alhes had extin- 
guished French influence in the south of India The Auctoiies 
of Plassey^ and Baxai\ made the Company masteis of the 
noith-eastein iirovinces of tlie xieninsuln In 1760 Clive 
returned from Bengal to England In 1765, after five years 
of confusion, he went back to Calcutta as Governor and Com- 
mander -in-Chief of Bengal, armed 'inth cxtiaoidinai}’’ jiowers 
His administration of eighteen months was one of the most 
memorable m Indian history The beginning of our Indian 
rule dates from the second governorship of Chve, as our 
military supremacy had dated from his victory at Plassey 
Clive’s mam object was to obtam the substance, though not 
the name, of territorial power, under the fiction of a grant 
from the ^Mogul Emperor , 

Tins object was obtamed by the grant from Shah Alain of Grant of 
the Diwani or fiscal administration of Bengal, Behai, and 
Orissa ' 

The ciimmal jurisdiction m the provmces was still left vnth 
the puppet Nawab, who was mamtamed at Mooishedabad, 
whilst the Company were to receive tlie revenues and to 
mamtam the army But the actual collection of the revenues 
still remamed until 1772 m the hands of native officials 

Thus a system of dual government was established, under 
winch the Company, whilst assummg comiilete control over 
the revenues of the country, and full x^owei of mamtammg 
01 disbandmg its mihtary forces, left m other hands the 
lesponsibihty for mainta inin g law and order through the 
agency of courts of law 

The great events of 1765 produced immediate results m 

^ Plassey (Clive), June 23, 1757 , Baxar (Mimro), October 23, 1764 

® The grant is dated August 17, 1765, The ‘ Onssa ’ of the grant* cor- 
responds to what IS now the district of Midnapur, and is not to bo confused 
with the modem Orissa, which was not acquired imtil 1803 
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England Tlie eyea of the propnetore of the Company were 
dazzled bj golden visioM On the diepatch bearmg the grant 
of the Diwam being read to the Court of Propnetors the^ 
began to e^apioiir for an increase of dividend and in spite 
of the Company’s debts and the opposition of the directors 
they insisted on raising the dividend m 1766 from 6 to 10 
per cent and in 1767 to 12J per cent 

At the same time the pubho mind was startled bj the 
enormous fortunes whioh Nabobs were binding liomo 
and the pubho consoionoo was disturbed by rumours of tlio 
unsorupuioub modes in wlucJi these fortunes Jisd been amassed 
Constitutional queetaons were also raised ns to the right of 
a trading company to acquire on its own account powOTs of 
temtonal sovereignty * The intervention of Parhament was 
imperatively demanded. 

On November 25 1766 the House of Commons resolved to 
appoint a committee of the whde house to inquire into the 
state and conditiOQ of the East India Company and the 
proceedings of this committee led to the passage in 1767 of 
five Acts with reference to Indian affsirs The first disqimllficd 
a moiuber of any company for voting nt a general oourt 
unless he had hold his qualifloation for six months and pro- 
hibited the maidng of dividends except at a half yearly or 
quarterly oourt’ Although applying In terms to all com 
pames the Act was immediately directed at the East India 
Company and Its object was to check the trafflcking In votes 
and other scandals which had recently disgraced thoir pro- 
ceedings The seoondAot’proliibited the East India Conq»n\ 
from mitlHng any dividend except in pursuance of a iwolutJon 
passed nt a general court after duo notice and d[rectl;y o\cr 
ruled the recent resolution of the Compan\ by forbidding them 
to declare anj dividend m oicew of 10 per cent per annum 
until the next session of Parliament Tlio tliird and fourth 
Acts * embodied tho terms of a bargain to vihich the Conqmni 

‘ ior U» «saa5«iU cm tU* question, tt* Leek/ eH. »ft 

• 7 Oea m, c. 4*. » 7 Oeo. HT c 49. 7 Oeo. Ill, «• S*. 57 
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had boon compelled to consent The Company Meio lequncd 
to pay into the E\chcqnci an animal sum of £400,000 foi 
two years from Fcbruaiy i, 1767, and m conbidciation of 
this x>aymcnt ^^cle allowed to ictain (hen tciritoiial acqui- 
sitions and ie\enucs foi the same period’ At the same 
time certain duties on tea 11010 icduced on an undcitaking 
by the Company to indemnify (he K\chcquei against any 
loss arising from the 1 eduction Thus the Stale claimed its 
shaic of the Indian sqioil and asseited its lights to control 
the soicieignty of Indian tciutoiies 

In 176S the lestiamt on the dividend iias tontmued foi 
anothei year and m 1769 a new agi cement was made b^'’ 
Pailiament with the East India Companj^ foi hvo yeais, 
during which time the Conipanj’^ were guaiaiitecd the tern- 
tonal revenues, but w'cre bound to jiny an annuity of £400,000, 
and to export a specified quantity of Biitish goods They 
iveie at libeity to mcieasc then dividends dining tliat time 
to 12I iiei cent provided the increase did not exceed i pei 
cent If, however, the dividend should fall below' 10 pei 
cent the sum to be iiaid to the Government W'as to be pio- 
poitionately reduced If the finances of the Company enabled 
them to pay off some specified debts, they w'eie to lend some 
money to the public at 2 pei cent ^ 

These ariangements were obviously based on the assumption 
that the Company weie making enormous profits, out of 
Avhicli they could afford to pay, not only liberal dividends to 
then piopuetois, but a heavy tribute to the State The 
assumption w'as cntiiely false Whilst the sei wants of the 
Company weie amassmg colossal fortunes, the Company itseff 
w'as advancing by rapid strides to bankiuptcy ‘ Its debts 
weie aheady estimated at more than six inithons steihng 
It supported an army of about 30,000 men It paid about 

^ Tins was apparently the first durect recognition by Parbament o£ the 
temtonal aoqiusitions of the Company See Damodhar Gordhan v Deoram 
Kanjx (the BJiaunagar case), L R i App Cas 332, 342 ' 

“ 8 Geo TTT, c i ’9 Geo TTI, c 24 
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one million aterlmg a jear in tlie form of tributeB pemiioua, 
and oompoiiflation* to the emperor the ^abob of Bengal 
and other groat native personagee Its inoesaant wars 
though they ^lad hitherto been always succeesful, were alwaju 
oipenaive and a large portion of the wealth which ahould 
have paBaed into the general exchequer was .till diverted to 
the pnvate accounts of its servants ^ Two great calamities 
hastened the criflis In the south of India, Hyder All harried 
the Camatio, defeated the Enghsh forces and dmtated peace 
on his own terms in 1769, In the north the great famme of 
1770 swept away more than a third of the inhabitants of 
BengaL 

Yet the directors went on deolaiing dividends at the rates 
of 12 and 12^ per cent At last the oraah came In tJio 
spring session of 1772 the Company had endeavoured to 
initiate legislation for the regulation of their aBairs, But 
their BQl was thrown out on the second reading and in its 
place a select oommittee qf inquiry was appointed tlic 
House of Commons. In June 1772 Parliament was pro* 
rogued, and in July the directors were obliged to confew tJmt 
the sum required for the necessary payments of the next 
throe months was deficient to the extent of £i 293 000 In 
August the chairman and deputy chairman waited on Lord 
Isorth to inform Htm that nothing short of a loan of a million 
from the pnhhc could save the Company from ruin. 

In November 1772 Parliament met again, and its first 
stop was to nppomt a new coromitteo with instructions to 
hold a secret Inquirj into tlio Company s affaire This com 
mitteo presented its first report with unexpected rapidity 
and on its recommendation Parliament in December 177- 
passed an Act prolilbiting the directors from sending out to 
India a commission of supervision on the ground that the 
Company would bo unable to bear the expense * 

In 1773 the Company camo to Parliament for pecuniary 
asaAtance, ond Lord North ■ Governenent took advantage 
« L«kj It 373- 13 Gw. III. v 9 . 
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of Ihe situation to nitiodiico cxtciisnc ailciatiuns into llu.’ 
s>btcin of governing tlic Coiiipanv s Indian possessions \ 

In spile of ^e]lenlcnt opposition, two Acts ucic passed 
Hiiough Parliament by cnoimous ninjontics Py one of 
tlicse Acts - the ministers met the tinancuil embaiinssiuciits 
of the Conijiaii}' by a loan of £1,400,000 at 4 pei cent , and 
agieed to forgo the Coinpany’s debt of £400,000 till this 
loan had been discharged The Coniiinny m oie i estrictcd fi oin 
declarnig any dividend .ibo\e 0 pci cent till the new loan 
had been discharged, and abo\c 7 pei cent until the bond 
debt '\^as reduced to £1,500,000 Thej' -ttcrc obliged to 
submit their accounts every half-^^eai to the Trcasuiy, they 
\\ere restricted from acceptmg bills drawn by their servants 
m India for above £300,000 a j’^enr, and they Mere required 
to expoit to the British settlements witlim their limits British 
goods of a specified value 

The other Act was tlwit commonly known as the Begii- 
latmg Act^ To undcrstanc^ the object and effect of its 
piovibions brief reference must be made to the constitution 
of the Company at the tune when it was passed 

At home the Companj’’ were stiU governed ui accoi dance 
with the charter of i6g8, subject to a few modifications of 
detail made by the legislation of 1767 Theie was a Court 
of Directors and a Geneial Court of Propiietois Every lioldei 


^ The history of the East India Company tends to show that whenever 
a chartered company undertakes tcrntonal sovereignty on an extensive 
scale the Government is soon compelled to accept financial responsibihty 
for its proceedings, and to exercise direct control over its actions The 
career of the East India Company as a territoiial power may ho treated 
as having begun m 1765, when it acquired the financial administration 
of the provinces of Bengal, Behar, and Onssa Witlun seven years it was 
applymg to Parhament for financial assistance In 1773 its Indian opera- 
tions were placed directly under the control of a governor-general appomted 
by the Crown, and m 1784 the Court of Directors m England wore made 
directly suhordmate to the Board of Control, that is, to a rmnister of the 
Crown. 

^ 13 Geo nr, c 64. 

^13 Geo m, c 63 This Act is described m its ‘ short title ’ an Act 
of 1772 because Acts then dated from the begmiung of the session m which 
they wore passed 
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of £500 stock had a vote in the Court of Proprietors, but the 
poeeeeBion of £2 000 stock was the qualification for a director 
The direotoTB Tvere twenty four in number and the whole of 
them were re-elected every year 

In India each of the three preeidencies was under a president 
or governor and council appointed by oommisaion of the 
Company and conaisticg of its eupenor wrvants The 
immberB of the council varied ' and some of its members 
were often absent from the premdenoy town being chiefs 
of subordinate faotonee m the mtenor of the ooontrj All 
power was lodged in the president and council jomtlj and 
nothing could be transacted except by a majority of votes 
So unworkable had the council become as an instrument of 
government that in Bengal Qive had been compelled to 
delegate its funoboris to a select committee 

The proeddendds were mdependent of each other The 
Government of each was absolute 'i^thin its own limits and 
mponaible only to the Company in England 

The civil and military servants of the Company a cm 
clasafiod beginning from the loaest rank as writers factors 
semor factors, and merchants Promotion was usually *bj 
semonty Their salanes were extremely small * hut thej 
made enormous profits by trading on thoir own account 
and by money drawn from extortions and bribes The 
select comznitteo ol 1^3 pabiubed an account o! such auma 
as liad been proved and acknowledged to liavc been distributed 
by the pnuces and other natives of Bengal from tlio ^oa^ 
1757 to 1766 both included Tlicj amounted to £5 94° 9®7 
exclusii 0 of tho grant made to Clive after tlic battle of Plassei 
Chve dunng his second go\emorBliip made greot efTorts (o 
put down the abuses of private trade bribery and extortion 

They were tmully from twrire to eUtecn. 

In the e«ly part of the righteeoth mitQry » writer eftM- Are yw» 
reeitJeort in lodi*, recdml f lO a ytar s»d t)»* »Urirj of the hi^rr T»nl. 
aTTeootbe»m*#c*l«u Thai • membrr of cocndl had £*o * y«r tVlmi 

Ttonm «tt WM appointed Gowraor of Madraa In hr rtcrirrd tjoo 
ft y«r for wlary and aHowaaert, and fioo for oof Ct 



l] HISTORICAL INTRODUCTION 43 

and endeavoiued to x^iovide more legitimate lemuneiations 
foi the highei classes of the Company’s civil and mihtaiy 
servants by assignmg to them specific shares m the profits 
derived from the salt monopoly According to’his estimates 
the profits from this source of a comimssionei or colonel 
would be at least £7,000 a year , those of a factor or major, 
£2,000 ^ 

At the presidency to^vns, civil justice was adnunisteied 111 
the mayor’s courts and courts of request, crimmal justice by 
the justices m petty and quarter sessions In 1772 Waiien 
Hastmgs became Governor of Bengal, and took steps for 
orgamzmg the administration of justice m the mteiior of 
that provmce In the previous jmai the Court of Buectois 
had resolved to assert m a more active form the powers given 
them by the grant of the Diwam m 1765, and m a letter of 
mstructions to the president and council at Fort Wilham 
had announced their resolution to ‘ stand foith as diwan,’ 
and by the agency of the Company’s servants to take upon 
themselves the entire care and management of the revenues ^ 
In pursuance of these mstructions the Court of Directors 
appomted a committee, consistmg of the Governor of Bengal 
and four members of council, and these diew up a report, 
comprismg a plan for the more effective collection of the 
revenue and the administration of justice This plan was 
adopted by the Government on August 21, 1772, and many 
of its rules were long preserved m the Bengal Code of Regu- 
lations ® 

Li pursuance of this plan, a board of revenue was created, 
consistmg of the president and members of the coimcil, and 
the treasury was removed from Moorshedabad to Calcutta 
The supervisors of revenue became collectors, and with them 

^ See Lecky, iv 266, 270 * Letter of August 28, 1771 

^ The office of ‘ diwan ’ iruphed, not merely the collection of the revenue, 
but the administration of civil justice The ‘ mzamut ’ comprised the 
right of arming and commandmg the troops, and the management of the 
whole of the pohce of the coimtry, as well as the admimstration of cnnunal 
justice Morley, Digest, p xxm See a fuller accoimt of Warren Hastings’ 
Plan, ibid p xxviv 
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ncro w«iooiat«l iiftti\o officen styled diwaiiu Courts were 
oetabliflhed m each ooUeotornhip one styled Uie a 

tivfl court and the other the Faujdan, a orumn&l court 
Over the former the ooUeotor presided m his quahty of tmg » 
diwan In the onmmal court the kan and mnfti of the 
difltnot sat to expound the Mahomedan law Superior 
courts were established at the chief seat of government called 
the Sadr Diwani Adalat and the Sadr Nizamat Adalat 
These oourts theoretioally derived their jurisdiction and 
authority not from the Bntish Crown but from the native 
Government in whose name the Company acted as admmis- 
trators of revenue They were Company’s courts, not trlng g 
courts 

PrortiJoiu By the Regulating Act of 1773 the qualification to vote 
m the Court of Proprietors was raised from £500 to £i 000 
and reetnoted to those who had held theix stock for twelve 
months The directors instead of being annually elected 
wore to art for four years a quarter of the number being 
annually renewed, 

Tor the government of the Preandenoy of Fort William iu 
Bengal a governor general and four counsellors were ap- 
pouited, and the Act declared that the whole civil and military 
government of this presidency and also the ordinary manage 
mont and government of oU tJie torritonal acquisitions and 
revonuos in the kmgrfonis of Bengal Behar and Onssa 
should during such time as the temtonal ocquisitions and 
revenues remained in the poescsslon of the Companj bo vested 
m the governor general and council of tbo Presldoncj of 
Fort ^V lllia Tn in like manner om they were or nt an^ tlnu 
riierctoforo might have been exorcised by the president and 
council or select coiuroittce In tbe said kingdoms TIu. 
avoidance of on} attempt to define otbenriso than b> rrlrr 
once to existing facts tbo nature or extent of the outliont> 
claimed or exercised by the Crown over the Company in 
the nc<.v territorml aequlsiUons is very noticeable and Is 
cbaractenstic of English legislation. 
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The fiist governor-general and counsellors weie named in 
the Act They were to hold office foi five yeais and were 
not to be removable m the meantime, except by the king on 
the representation of the Com t of Du ectors A casual vacancy 
in the office of governor-general durmg thesft five year's was 
to be supplied by the semor member of council A casual 
vacancy m the office of member of council was durmg the 
same time to be filled by the Court of Duectors with the 
consent of the Crown At the end of the five years the 
patronage was to be vested m the Company The governor- 
general and council were to be bound by the votes of a 
majority of those present at their meetmgs, and in the case 
of an equal division the governor-general was to have a 
castmg vote 

Warren Hastmgs, who had been appomted Governor of 
Bengal m 1772, was to be the first governor -general The 
first members of his council were to be General Clavermg, 

f 

Colonel Monson, Mi Barwell, and Mr Francis 

The supremacy of the Bengal Presidency over the other 
presidencies was definitely declared The governor-general 
and council were to have power of superintending and con- 
trolhng the government and management of the presidencies 
of Madras, Bombay, and Bencoolen so far and m so much 
as that it should not be lawful for any Government of the 
minor presidencies to make any orders for commencmg 
hostihties, or declarmg or makmg war, agamst any Indian 
princes or powers, or for negotiatmg or concludmg any treaty 
with any such prince 01 power without the previous consent 

^ It has been suggested that this enactment is the ongin of the custom 
under which the tenure of the more important offices m India, such as those 
of governor-general, governor, heutenant-govemor, and member of council, 
is now limited to five years The limitation is not imposed by statute or 
by the mstrument of appomtment 

- Bencoolen, otherwise Fort Llarlborough, is m Sumatra It was founded 
by the Enghsh m 1686, and was given to the Dutch by the London Treaty, 
JIarch II, 1824, m exchange for estabhehments on the contment of India 
and for the town and fort of ^Malacca and its dependencies, wlych were 
handed over to the East India Company by 5 Geo IV, c 108 
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of the governor general and oonnoil except in (raoh case® of 
imminent neceernty as Tronld render it dangeron* to postpone 
Buoh hoetihtiee or treatiee untfl the arnvBl of their orders 
and except airfo m caaea where upeoial order® had been received 
from the Compfiny ^ A preeldent and a oonnoil offending 
against these provisions might be suspended by order of the 
governor-general and oonnoiL The governors of the mmor 
preeidenoiee were to obey the order of the governor general 
and oonnoil and constantly and dutifully to transmit to 
them advice and mtehigence of aD transactions and matters 
relating to the government revennee or mterest of the 
Company 

Provisions foDowod for regulating the relations of the 
governor general and his oonnoil to the Court of Directors, 
and of the directors to the Crown. The governor general 
and oonnoil were to obey the orders of the Court of Directors 
and keep them oonstantly informed of all matters relatmg 
to the mtereat of the Company The directors were withm 
fourteen days after receiving letters or advices from tlio 
governor general and oonnoil to transmit to the Treasur} 
copies of all parts relating to the management of the Com 
pany’e revenne and to transmit to a secretary of state copies 
of all parts relating to the civil or inihtary affairs and govern 
ment of the Company 

Important changes were made in the arrongemcnts for 
the administration oI jnsHce in Bengal The Crown was 
empowered to establish by charter a supremo court of jodica 
tnre at Fort WElIam oonslstlng of a chief jnstioo and three 
other judges who were to bo barristers of flvo years standing 
and were to be appointed by the Crown. Tlio supreme court 
was empowered to exercise civil cnminal admiralty nndccclc 
Biastical jurisdiction and to cpiwint such clerks and other 
ministerial officers with such reasonable Balance os should 
bo approved by the governor-general and council and to 

Thin™ the firrt artertloB of ririUmmUrr wmtrol ow trrotj 
irUtioiM of the Compaoj 
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establish such lules of piocediue and do such othei thuigs 
as might he found necessary foi the admmistiation of justice 
and the execution of the poweis given by the chartei Tlie 
court was declared to be at all times a court bf record and 
a court of oyer and terminer and jail deh^ery m and foi 
the town of Calcutta and factory of Fort Wilham and the 
factories subordmate thereto Its jurisdiction was declared 
to extend to all British subjects who should reside m the 
Imigdoms or provmces of Bengal, Behai, and Orissa, or any 
of them, undei the protection of the Umted Company And 
it was to have ‘ full power and authority to hear and determine 
all complamts against any of His Majesty’s subjects for 
cnmes, misdemeanours, or oppiessions, and also to enter tarn, 
hear, and determme any suits or actions whatsoever agamst 
any of His Majesty’s subjects m Bengal, Behar, and Onssa, 
and any smt, action, or complamt against any person employed 
by or in the seivice of the Company or of any of His Majesty’s 

9 

subjects ’ 

But on tins jurisdiction two important hmitations weie 
imposed 

First, the com t was not to be competent to hear or determme 
any mdictment oi information agamst the goveinor-geneial 
or any of his council foi any offence, not bemg treason oi 
felony alleged to have been comnutted m Bengal, Behai, 
or Onssa And the governor-general and members of his 
council were not to be hable to be anested or imprisoned 
in any action, smt, or proceedmg m the supreme comt ^ 

Tlien, with respect to pioceedmgs m which natives of the 
country were concerned, it was provided that the court 
should hear and determme ‘ any smts or actions whatsoevei 
of any of His Majesty’s subjects agamst any inhabitant of 
India residmg m any of the said kmgdoms or provmces of 
Bengal, Behar, or Onssa,’ on any contract m writmg wheie 

* Cbuld it then try the governor-general for treason or felony ? 

^ The saving appears to be hmited to oml proceedings It woul»l exempt 
against arrest on mesne process 
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the oau*e of notion eiooeded 500 rnpees and where the said 
inhabitant had agreed in the contract that in case of dupnte 
the matter should be heard and detemuned in the supreme 
court Such (suits or actions might be brought In the first 
instance before the supreme oonrt or by appeal from any of 
the courts eetablished m the provinces 

This authority though conferred m pcwtiro not negatlrc 
terms appears to ezolude by impbcation civil junsdiobon 
m smts by British subjects against inhabitants of the 
country except by consent of the defendant and is silent 
as to Jnnsdiotion in civil smts by inhabitants against 
British subjects, or against other inhabitants. 

An appeal against the supreme court was to he to the 
king in council, subject to oondltions to be fixed by the charter 
All offenoes of which the supreme court hod cognixance 
were to be tried by a jury of Bntish subjects resident in 
Caloatta. 

The governor general and council and the chief justice 
and otlier Jndgea of the supremb court wore to act as juitieee 
of the i)eaoe and for that pnrpoee to hold quarter sessions 
Liberal salaries were provided out of tho Company s 
revenues for the governor general and bis conned and the 
judges of the supremo court The governor general was to 
liave annually £25 000 each member of his council £20 000 
the chief justice £8 000 and each puisne Judge £6 000 
The governor general and couned were to have powers 
to make and issno sncli rules ordinances ond regulations 
for the good order and civil government of tlie Company s 
settlement at Fort 'William ond the su'bordinato factories 
and places, as shoidd bo deemed jnst and reasonable and 
should not be repugnant to the laws of tho realm and to set 
impose, inflict, and levy reasonable fines and forfeitures for 
their breach. 

But these rules and regulations were not to be rolkl until 
duly registered and pubhshed in the supremo court with the 

assent and approbation of the court and they might in effect 
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be ''Ot 1 )\ I hr kinii in < omu il \ cojn (>f Ihriii was In la 

krpi afliNod (.onsjiicuouslv m (hr Jiulin Hoiisr and lojnrs 
wore also (o hr son! (o a srirrlai\ of slatr 
Tlic icnnimnc; j»ro\ isions i>f Ihr .\rt wrir aniu’d at tlie 
most llagrant of thr ahus(‘s to wlmli juiblir allcnlion had 
hri'ii recently dirortiv! 'J’lir ^<nrrnor-|;rnciid and nioinbcis 
of Ins tonuril, and (hr ilurf jiistm* and judircs of tlir supionic 
tour! won* jirolnhitrd from irrmnic ])i( si>nls or hrin/: ron- 
( ernt'd main transartions In wa\ i>f Irallir r\<(|)t tlir liadr 
and ronnnrrtr of thr {’omj)in\ 

Xo jirrson holdnm oi t'\ririsni;» am «nil or nnlitarx olln r 
undrr thr C'rown or thr (‘omjianv m Ihr l*'as| Jndirs was 
to rr(,ei\r dirrttl\ or mdirrcth am prrsrni oi rrward fiom 
nuv of thr Indian prniris or jlowrr^, or tlirir nnnistriN or 
ajionts, or anv of tlic nations of Asm An\ olTnulrr a^'ainst 
this proMsion was to forfut doiihlr tin* amount ie(ri\rd, and 
imglil hr rrnio\cd to Knglayil I'lirrr was an (*\(0])lion for 
tin* profrssiona! rrnumrratnm of counsclloi-s at law pli\Mc tans, 
smgcoiis, and rhaplnnm 

Xo rollcctim supcTMsoi, or am olliri of Hta Majrst\ b Mih- 
jrcts cniplo\rd oi concptnrd m tin* tollrition of rr\rnurs or 
admmistralion of jUbticr m thr jiroMiirrs of Ih'iigal IJpIiai, 
and Oribsa was, directly oi mdirrctl.\, to he conecinrd m 
the buying or srllmg of goods by wa^ of tiade, oi to mtri- 
meddle witli or he concerned m the inland fiade m salt, hetel- 
nul, tobacco or ncc, except on (he Company s account Xo 
subjeci of His Majesty m the East Indies was to lend money 
at a higher rate of mteiesl tliaii 12 jiei cent jiei annum 
Seivants of the Comiiaiiy piosccuted foi hicach of public 
tiubt, or foi embezzlement of jiubhc money 01 stoics, 01 foi 
defrauding the Company, might, on conviction bcfoio tlio 
bupieme court at Calcutta or any othei court of judicatuio 
m India, he fined and imprisoned, and sent to England If 
a servant of the Company was dismissed foi niisbeliavioui, 
he was not to be lestoied wnthout the assent of tluee-fourths 
both of the directois and of the piopiietois. 
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If any governor general governor member of council 
judge of the eupreme oonrt, or any other person for the time 
being employed in the service of tlie Companj committed 
any offence a^anurt- the Act, or waa guilty of any crime mU 
demeanour or offence agalcat any of Hm Majesty’s Bubjeots 
or any of the mhabitantB of India he might bo tried and 
pumahed by the Court of King a Bench m KnglainL 

The charter of justice authorized by the Regulating Act 
was dated March 26 1774, and remaiucd the foundation of 
the jun&diotion exercised by the auprome court at Calcutta 
until the establishment of the present high court under the 
Act of 1861 ' The first chief justice was Sir Ehjah Impoy 
His three ooUeagues were CSiambers Lemaistre, and Hyde 
Warren Hastangs retained the office of governor general 
ajUlngoat 1785 when he was succeeded temporarily by Sir John 
Ut£?Aot and, eventually by Lord Cornwallis Hts appoint 

ment which waa originally fo^ a term of five years was 
continued by successive Acts of ]?arLamont His adminls 
tnition was distracted by oonfijota between himself and Ins 
ooDeagun on the supreme oounoih and between the supremo 
council and the supreme court conflicts traceable to the 
defective proviBions of tbe Regulating Act 
iMffl- Of Hastings four colleagues one Barwell waa an cx 

in tb? perienoed servant of the Company and was in India at the 
conmtiL time of lufl appointment Tbe other three CHavcring Monson 
and Francis were sent out from England and arrived In 
Calcutta with the judges of tbe new supremo court 

Borwell usually supported Hastings Francis Cla\-mni, 
ond Monson usually opposed him Whilst they acted together 
Hastings was in a mmoritv and found Ids poHc\ thwarted 
and his decisions overruled- In 177O lie was reduced to such 
depression that he gave his agents la Lnglond a conditkmnl 
authontj to tender Ids rtaignation. Tlie Court of Wrcelors 
accepted his resignation on this authority and took steps 
to suppU his place But in the meantimo Clnvcnng dWl 
* Copy printed in Morlty « ihycM U. 549- 


Quxter 
of 1774 

oonstltat 

lag 

Mpreme 
court at 
Calontta. 
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(Xcnomber 177(1) luid Hiistums was nblc b\ jiicnns (if bis 
w(s(nig \ol<‘ (o nmmtnm Ins Mijircinac^N m (he eonneil Ho 
widulrew his autlion(\ (o his J'higlish agent and obtained 
from the judges of tlie supreme court an ojmnon that his re- 
signation was nuahd 'Die'-e jiroeeerhngs pnssdih ociasioned 
(he X)ro\ ision \\hieh was eont imed in (he C’harler Act of 179J. 
was repcatr'd m the Act of 1833 and is sldl law, thati (he 
lesignation of a govornor-geneial is not \ahd unless signitied 
In a formal deed ‘ 

The proMsions of (he A< ( of J77.; me Ob'-line and defee- Dilli- 
ti\e as to the nature and extent of the authority (‘vcreiseablc bct*ilccn 
In the goxcrnor-geiieral and Ins (oumil, as to the 
lion of the supreme court, and as to th(‘ lelation between 

MiprOIlK 

the Bengal Cbncrnmcnt and the eourt JJie ambiguities court 
of the Act arose partly from the necessities of (he ease, partly 
from a deliberate a\oidance of nenv and dinicuK ipiestions 
on constitutional law Thu situation created in Bengal by 
the giant of the Biwani in 17O5, and reeogni/ed bi, the legis- 
lation of 1773, resembled what in the language of modern 
international law is called a jirotectorate I’hc country had 
not been definitely annexed-, the aiithonty of the Delhi 
emperoi and of his natnc vicegerent was still foimally re- 
cognized , and the attributes of sovereignty had been divided 
between them and the Company' in such proportions tliat 
w'lnlst tlie substance liad passed to the Jattci, a shadow only 
remained w'ltli the forraei But it was a shadow' w'lth w'hich 
potent conjuring tricks could be perfoimed WJienevci the 
Company found it convenient, they could play' off tlie authority 
derived from the Mogul against the authority dciivcd fiom 
the Biitisli law', and justify' under tlie one proceedings w'hicli 

* iScc 3 iL 4 WilL I\ , c 85, 8 79 Digcbt, 8 82 

- Oa Jlay 10, 1773, tbo House of Commons, on tho motion of General 
Burgoj'ne, passed two resolutions, (i) that all acquisitions made by imlitary 
forte or by treaty with foreign powers do of right belong to the State , 

(2) that to appropnato such acqmsitions to jinvato use is illegal But tho 
nature and extent of the sovereignty exercised by tho Coiiqiany Avaj for 
a long time doubtful b‘co Mayor of Lyons v Last India Company, 3 State 
Tnals, nou scries, 647, 707 , i Moore P C 176 
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it would have been difficult to justify under the other In 
the one (japaoity the Company were the all powerful agents 
of an irreB|roasfhle despot in the other they wore tied and 
bound by the provisions of charters and AoU of Parliament. 
It was natural that the Compan3r*8 servants sliould prefer to 
act m the former oapnolty It was also natural that their 
Onental pnuolplee of government should be regarded with 
dishte and auapioion by English statesmen and should be 
found uruntelligible and unworkable by English Jawyow 
steeped m the traditions of 'Weetmmster HaVL 
In the latter half of the nineteenth century we became 
familiar with nhiations of Um kind, and we have devised appro^ 
pnate formulae for dcFallng with them The modem practice 
has been to issue anOrder in Gounod under the Foreign Juris 
diction Act ©Btabllshing consular and other courts of olviismi 
unminsi junsdlotion and providing them with codes of pro* 
cedore and of substantive law yldoh are sometimeM denied 
from Anglo-Indian sources pie junsdiotion is to be cxeroiaed 
and the lawts to bo apphed in cases aUcctuig British suhjectH 
nud so far as is oomistent with international law and eomit) 
in oases affecting European or American foreigners But tlio 
natives of the country arc, so far ns is compatible with rcganl 
to principles of liumamty left In enjoyment of their own lav.u 
and customs. If a oomiiany has been established for cany hig 
on trade or business its charter is so framed as to resono tlio 
supremacy and prerogatives of the Ctoutu In tills naj 
ft rough and ready sj-stem of government is proi‘ide <1 which 
would often fall to stand the application of seicro lognl tests 
hut which supphes an effectual mode of malntalnifig w»mo 
degree of order ui nm-hdliird or serai-civilixcd countrk/i‘ 

But m 1773 both the theorv and the experience win 
iackinp which arc requisite for mlaptlng Engll»h institutions 

‘ Bee the Order* to ConBftU onder the rjccv«*iTo Forelfti Jari*J«tloo 
AeU, printed hi the Statutory Role* and (Mm B<rri»ed *od the ehsrter* 
Dinted to the Impensl IWtUb EmI 'bh* (.ompiny (nrrtAlet Mtp t>l 
t/ruM fty Trmtg I n8). to the Iloyil IWtl h South Ifricm (IW- 

i 74), iml to tht Itojri Mpv C *inr«nr h 44* >■ 
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to new and foieign circumstances For want of such ex- 
pel lence England was destined to lose her colomes m the 
Western hemisphere For want of it mistakes were com- 
mitted which imperilled the empire she was building up m the 
E^st The Regulatmg Act piovided insufficient guidance as 
to pomts on which both the Compa ny and the supreme court 
- were likely to go astray , and the chaiter by which it was 
supplemented did not go far to supply its deficiencies The 
language of both instruments was vague and maccuiate 
They left unsettled questions of the gravest importance 
The Company was vested with supreme admmistrative and 
mditary authority The Court was vested with supreme 
judicial authority Which of the two authorities was to be 
paramount ? The court was avowedly estabhshed foi the 
purpose of controllmg the actions of the Company’s servants, 
and pieventmg the exercise of oppression against the natives 
of the country How fai^ could it extend its controlling 
power without sappmg the foundations of civil authority ? 
The members of the supreme council were personally exempt 
from the coercive jurisdiction of the court But how far could 
the court question and determine the legahty of their orders ? 

Both the omissions from the Act and its express provisions 
were such as to afford room for unfortimate arguments and 
differences of opmion 

What law was the supreme court to admimster * The 
Act was silent Apparently it was the unregenerate Enghsh 
law, msular, techmcal, formless, tempered m its apphcation 
to Enghsh circumstances by the quibbles of judges and 
the obstmacy of juries, capable of bemg an mstrument of the 
most monstrous mjustice when admimstered m an atmosphere 
different from that m which it had grown up 

To whom was this law to be admimstered ^ To British 
subjects and to persons m the employment of the Company 
But whom did the first class include ^ Probably only the 
class now known as European British subjects, and prol^bly 
not the native ‘ inliabitants of India ’ lesiding in the tliree 
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pTOvmces except raoh of them ns were remdent in the town 
of Calontta. Bnt the point was by no means clear ^ 

What oonstitnted employment by the Company ? Was 
a native landowner farming revenaes so employed ? And in 
doubtful oases on whom lay the burden of proving exemption 
from or subjection to the junsdlotlon ? 

These were a few of the questions raised by the Act and 
oharter and they inevitable led io serious confhots between 
the council and the court 

In the oontroversies which followed there were os Sir 
James Stephen observes * three main heads of difference 
between the Bupreznt councS and the eupreme coart 

These were, first the claims of the court to exercise juris 
diction over the whole native population, to the extent of 
making them plead to the junsdiotion if a writ was served 
on them The qoarrel on this pomt colmlnated in what 
was known as the Cossijaralt cate m wluoh the tbenff and 
lus officers when attemptpig to exeoote a wnt against 
ft Bemindar were dnven off by a company of sepoys acting 
under the orders of the cooncU The action of the oounon 
was not disapproved by the authorities in England and thus 
this oonteet ended practically in the victory of the council 
and the defeat of the court 

The seoond question was as to the jurisdiction of tlir rotirf 
over the English and native officers of the Company emplo^Td 
in the ooUeotlon of revenues for corrupt or oppressi\e artu 
done by them in their official capacity Tills jurisdiction 
the Cbmpauy were compelled by the express provisions of 
the Regulating Act to admit though Its exercise caused them 
much dissatisfaction, 

The third question was as to the light of the supreme court 
to try actions against the judicial officers of the Compani /or 
acts done m the execution of what t!ie\ belie\rd or said tliev 
believed to be tlieir legal dutj Thw quretlon arose in tlie 

» S« jHlUmatUrof Awutr Aio*, 6 Uw 1 Ut«1«, Jqi + 41 * 

A viuoaor vW U, 3$ 
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famous Patna case, in winch the supreme court gave judgement 
with heavy damages to a native plaintiff m an action against 
officers of the Patna provmcial council, actmg m its judicial 
capacity Impey’s judgement m this case was made one of the 
grounds of impeachment agamst him, but is foifiibly defended 
by Sir James Stephen agamst the criticisms of l\Iill and 
others, as bemg not only teclmically sound, but substantially 
just Hastings endeavoured to remove the friction between 
the supreme court and the countiy corniis by n.ppomting Impey 
judge of the comt of Sadi Diwam Adalat, and thus vesting 
in him the appellate and revisional control over the country 
courts which had been nommally vested m, but never exercised 
by, the supieme court Had he succeeded, he would have 
anticipated the arrangements under winch, some eighty years 
later, the court of Sadr Diwam Adalat and the supreme court 
were fused mto the high court But Impey compromised 
lumself by drawmg a large salary from Ins new office m addition 
to that which he drew as chief justice, and his acceptance of 
a post tenable at the pleasure of the Company was held to be 
incompatible with the mdependent position which he was 
intended to occupy as chief justice of the supreme court 

In the year 1781 a Parhamentary inquiry was held mto Amending 
the admmistration of justice m Bengal, and an amendmg 1781 
Act of that year ^ settled some of the questions ansmg out 
of the Act of 1773 

The governor-general and council of Bengal were not to 
be subject, jomtly or severally, to the junsdiction of the 
supreme court for anythmg counselled, ordered, or done by 
them m then pubhc capacity But this exemption did not 
apply to orders affectmg British subjects ^ 

Tlie supreme court was not to have or exercise any juns- 
diction m matters concerning the revenue, or concerning any 
act done m the collection thereof, accordmg to the usage and 
practice of the country, or the regulations of the governoi- 
general and council ^ ^ 

' 21 Geo m, c 70 - See Digest, s 106 ^ Ibid s loi 
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No person to ]>e snbject to the juru*diotion of the 
supreme court by reason only of hia being a landowner 
landholder or fanner of land or of land rent or for receiving 
a paynient*or pension in beu of any title to or ancient posses- 
aion of land br land rent or for receiving any compensation 
or share of profits for collecting of rents payable to the pubho 
out of such lands or distnots as are actually famed by himself 
or those who are his under tenants in virtue of his farm or 
for exercising within the said lands and farms anj ordinnrv 
or local authOTity commonly annexed to the possession or 
farm thereof or by reason of Ins becoming security for the 
payment of rent. 

No person was by reason of bis being eraplo^fd by tlir 
Company or by the governor general and connoil or by a 
native cs: descendant of a native of Great Bntam to become 
subject to the jurisdiction of the supreme court m anr matter 
of inheritance or suoceedon to lands or goods, or in anv matter 
of defiling or contract between parties except in actions for 
wrongs or trespasses orinoivJsuUsbyftgreementof the parties 

Roisters were to be kept showing the names, tc of 
natives employed by the Company 

The supremo court was, however to have junsdiotion in 
all manner of notions and suits against all and singular the 
inhabitants of Calcutta provided that their inlieritanee oml 
succession to lands, rents, and goods and all matters of 
oontniot and dealing between partj and party shall be 
determined in the case of Mabomedans by the laws and 
nsftgoa of Mobomedans and m the case of Gentus b\ the 
laws and usages of Gentus end where onU one of tlie parties 
shall bo a Jfahomedan or Oentu by the laws and usages of 
the defendant * 

‘ Tbl* jcotUo vm tskm from ttsrrm IfartinpH plan fw thr sdmlol*- 
trslVm of jiwtkp j«T»rr«l and •«lopl«l In l/T* »h« fbf Comr*"/ 
flood forth K diirsB. It I Inlmrtlng s » rrcoBnJtfco of tbo pmonil 
Uw which pUjrd so Important • psrl daring th* Urok-ap of tbo Roman 
rmplTT bathflslnthetVort bsfa#?mlo*nr opmrdotl Ipy ImUorial Uw \ 
totho effect of thb sn 1 dmJUr enartmmts I>*r*t s.io3 and note Ihmwi 
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In oidoi tlmt I’ogmd slionld l)o had lo the cnnl and leligions 
nsages of the said natives, the lights and authorities of fatlieis 
of families and masteis of families, .iccoidmg as the same 
might have been exeicised by the Gentu oi Mahomedan law, 
were to be preseived to them within then families, nor was 
any act done in consequence of the lule and law of caste, 
respecting the members of the said families only, to be Jield 
and adjudged a ciime, although it might not be held justifiable 
by the laws of England 

Ellies and forms foi the execution of piocess in the supieme 
court were to be accommodated to the lehgion and manners 
of the natives, and sent to the Secietaiy of State foi appioval 
by the long 

The apxieUate juiisdiction of the goveinoi-geneial and 
council in countiy cases was lecognized and confirmed in 
cautiously general terms ‘ Whereas the govemor-geneial 
and council, or some comnjittee thereof oi appomted theieby, 
do determme on appeals and refeiences from the country oi 
jirovincial courts m civil cases,’ ‘ the said com t shall and 
lawfully may hold all such pleas and appeals, in the mannei 
and with such powers as it hitherto hath held the same, and 
shall be deemed in law a court of record , and the judgements 
therem given shall be final and conclusive, except upon 
appeal to His Majesty, in civil smts only, the value of which 
shall be five thousand pounds and upwards ’ The same 
court was further declared to be a court to hear and determme 
on all offences, abuses, and extortions committed m the 
collection of revenue, and on seventies used beyond what 
shall appear to the said court customary or necessary to the 
case, and to pumsh the same accordmg to sound disci etion, 
provided the said punishment does not extend to death, oi 
maiming, or perpetual impnsonment ^ 

No action for wrong or injury was to he m the supreme 

^ See Hanngton’s Analysis, i 22 But it seems very doubtful whether 
the council or any of the council had in fact ever exercised jnnsdicfion as 
a court of Sadr Diwani Adalat See Nvncomar and Ini'pey, n 1 89 
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court against any person whatsoever exercising any judicial 
office in the country oourta for any judgement decree or 
order of the court nor against any person for any act done 
by or m virtue of the order of the oourt 
The defendants in the Patna case were to be released from 
prison on the governor general and oouncfl givin g seounty 
(which they were required to do) for the damages recovered 
in the action against them and were to be at liberty to 
appeal to the king in council against the judgement although 
the time for appealing under the oharter had expired 
The decision of Parliament as expreesed m the Act of 1781 
was substantially In favour of the council and against the 
court on all points Sir James Stephen argues that the 
enactment of this Act shows clearly that the supreme court 
correctly interpreted the law as it stood ' Bnt this con 
tention seems to go too far A I^tslative reversal of a judicial 
decision shows that, in the opinion of the I^islatore the 
decision u not substantially jost but most not neoessanly 
be construed as an admission that the decision is teobnieally 
correct It is often more convenient to ont a knot by legisla 
tlon than to attempt its solution by the dflatory and expeuslvt* 
way of appeal 

Tlie Act of 1781 contained a further prorlulon which wns 
of great importance m the history of Indian legislation It 
empowered the governor-general and council from time 
to time to frame regulations for the provincial courts and 
oounciU Copies of these regulations were to be sent to the 
Court of Directors and to the Secretary of State They might 
be disallowed or amended bj the king In council but w re 
to remain in force unless disallowed within two years 

On assuming the active duties of revenue authority In 
Bengal in 1772 the president and council had made general 
regulations for the admiabrtnitlon of justice in the country 
by the establishment of civil and criminal courts And bv 
the Eegulntlng Act of 1773 Hw governor general and cnunnl 

'S wnevmar Impej U. 19 - 
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wcie expressly empowered to make rules, oulinances and 
regulations But regulations made undei this power had to 
he registered m the supreme court’’, yutli the consent and 
approbation of that comt In 1780 tlie govoiuoi-geneial 
and council made regulations, in addition to* those of 1772, 
for the more effectual and regular administration of justice 
in the piovmcial civil couits, and in 1781 they issued a revised 
code superseding all formei regulations If these regulations 
weie made under the power given by the Act of 1773 they 
ought to have been registered But it does not appeal that 
tliej’^ vere so registered, and after the passing of tJie Act of 
1781 the governor-general and council preferred to act undei 
the powers winch enabled tliem to legislate "without any 
reference to the supreme court However, not"withstanding 
the hmited purpose foi winch the powers of 1781 were given, 
it was under those poweis that most of the regulation laws 
for Bengal purported to Jie framed Regulations so made 
did not require registration or ajiproval by the supremo court 
But it was for some time doubtful whetliei they were binding 
on that court ^ 

The Act of 1781 foi defining the powers of the supreme Further 
court was not the only legislation of that year affecting the 
East India Company The Company had by 1778 duly 
repaid their loan of £1,400,000 from the Exchequer, and 
they subsequently reduced the bond debt to the limits pre- 
scribed by an Act of that year ^ By an Act passed in 1781 
the Company were requned to pay a single sum of £400,000 
to the pubhc m discharge of aU claims to a share in then 

' As French laws had to be registered by the Parlement, and as Acts of 
Parhament affecting the Channel Islands still have to be registered by the 
Royal Courts 

® See Coirell’s Tagore Law Lectures, 1872, and In the matter of Ameer Khan 
6 Bengal Law Reports, 392, 40S The power of legislation was recognized 
and extended m 1797 by 37 Geo HI, c 142, s 8 See below, p 71 

^ 19 Geo m, c 61 

* 21 Geo TTT, c 65 Tlie Company were unable to meet the payments 
required by this Act, and successive Acts had to be passed foi extending 
the terms fixed for payment (22 Geo m, c 51 , 23 Geo HI, cc 36, 83 , 

24 Geo m, sess i, o 3) 
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terntoTiftl revenuee iip to Mnroh i In tlmt yonr nnd tlieh 
former pnvilegee -were extended until three years notice after 
March i 1791 same Act they were authorued to 

pay a dividend of 8 per cent out of their clear profits bnt 
three-fonrthfl oi the remainder ivere to go as a tribute to the 
publio 

By way of repayment of the mflftary expense* Incurred by 
the State on their behalf the Company were required to pay 
two laoe of rupees annnaDy for each regiment of i 000 men 
sent to India at the Company*s desire The Act further 
anthonxed the Company to enhst soldiers ^ and punish 
deeerters, and prohibited British subjects from residing more 
than ten milee from any of the Company’s prmoipal settle- 
ments without a special bcence. 

PariU Two Parliamentary oomnuttece on Indian affahs were 
the year 1781 The object of the first of which 

of 1781 Burke was the most prominent member was to oonsider the 
administration of jastdoe m India Its first fnuts were the 
paMing of the Act to which reference has been made above 
for further definmg the xiowerg of the supreme court But 
it continued to sit for many years and preeente<l several 
reports some written by Borke himself Thoothercommlttee 
which sat m secret and of which Dundas was cliairman was 
instructed to inquire into the cause of the recent war in the 
Onmatfo and the state of the Bntish government on the 
coast This committee did not publish its report until 1782 
by which time Lord North s Government liad been driven 
out of office by the disastrous results of the American war 
and had been saccerded by tbo second Rockingham minlstrv 
The reports of both committees were highly adverse to the 
system of administration In Indm and to the persons n*- 
sponsible for that administration and led to the passing of 
resolutions by the House of Commons requiring the recall 
of Hastings and Impej and declanng that the povers gi\en 
‘ TTA* W»«i the Brit Art PsrfUrowiUry «*nrtk« fo (be nWog of 

Earopesn troop by tbtOnmpsiiT Clwte L7<0 
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by tJie Act of 1773 to the governor-geneial and council ouglit 
to be more distinctly ascei tamed But the Couit of Pio- 
piietois of the Company peisisted m letainmg Hastmg& m 
office ui defiance both of then dnectoi’s and of T)he House of 
Commons, and no steps were taken foi fmT;hei legislation 
until aftei the famous coalition ministi^^ of Fox and ISToitli 
]iad come into office Soon after this event, Dundas, wlio 
was now in opposition, intioduced a Bill winch empoweied 
tlie kmg to lecaU the iirmcipal servants of the Companj'’, and 
invested the Goveinoi-Geneial of Bengal wth power winch 
was httle short of absolute But a measme intioduced by 
a member of the opposition had no chance of passing, and 
the Government Ai^eie compelled to take up the question 
themselves 

It was under these ciicumstances that Fox introduced his Fox’sEaht 
famous East India Bdl of 1783 His measme would have 
completely altered the constitution of the East India Company. 

It was clear that the existing distribution of powers between 
the Stats, the Court of Duectoi's, and the Comt of Piojnietois 
at home, and the Comxiany’s servants abroad, was wholly 
misatisfactory, and led to anarchy and confusion Dundas 
had projiosed to alter it by makmg the governor -general 
inactically mdependent, and vestmg him Avith absolute power 
Fox adopted the opposite course of mcieasmg the control of 
the State over the Company at home and its officers abroad 
His Bill proposed to substitute for the existmg Comts of 
Directors and Proprietor’s a new body, consisting of seven 
commissioners, who were to be named m the Act, were dm mg 
four years to be memovable, except upon an address from 
either House of Parhament, and were to have an absolute power 
of placmg or displacmg aU persons m the service of the Coih- 
jiany, and of ordeimg and admimstermg the territories, 
revenues, and commerce of India Any vacancy m the body 
Avas to be filled by the kmg A second or suboidmate body, 
consistmg of nine assistant dnectois chosen by the legislatme 
from among the largest proprietors, was to be formed for the 
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purpoee of managing the details of commeroo For the first 
five years they were given the same security of tenure as the 
seven oomnuBsioners but vacancies m their body ivero to be 
filled by the Court of Propnetors 

The events iHuoh followed the introduction of Foi s East 
India Bill belong ratber to Engl tub than to Indian oonstitu 
tional history Everybody is supposed to know how the Bill 
was denounced by Pitt and Thurlow as a monstrous device 
for vesting the whole government and patronage of inrltn in 
Fox and his Whig satellites how after haring been earned 
through the House of Commons by tnnmphant majontioe, 
it was defeated m the House of Lords through the direct 
intervention of the long how George HI oontunieliously 
drove Fox and North out of office after the defeat of their 
measure how Pitt at the age of twenty five ventured to 
assume office with a small minority at his book ond how lus 
courage skill and detennmation,, and the blunders of liis 
oiiponants, converted that minonty into a majority at the 
general election of 1784. 

IHit ■ Act like other ministers Pitt found himself compelled to 

of mtroduce and defend when m office measures whwh ho Imd 

denounced when m oppoaition. Tlie chief ground of attack 
on Fox 8 BUI was its wholesale transfer of patronage from 
the Company to nominees of the Crowm Pitt steered clear 
of this rook of offence He also avoided the appearance of 
radically altering the conatltutJon ol the Comi>anj But hia 
niensure was based on tho some substantial principle os tluit 
of hb predecessor and rival tho principle of placing Ihu 
Conipaiiv in direct and permanent subordination to a body 
rqircsentlng tlio British Ooverament 

The Act of 1784* begins by establishing a board of six 
comimssionera who were fomiallv styled the ComnilmionrrH 
for tho Affairs of India but were popularh known os tiu 

24 Oca 111, fco* *, c. *5- VlBHwt iLe whole of thu Vtt hw be«> rr- 
pcwled^-bot mBDj ol iU pn/rWoM wtre rt-«i*ctcU In the ■slweqwot Aci 
of 179J, i*ij. **33* 
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Board of Control They Averc to consist of the ChanccUoi 
of the Exchequei and one of the secretaries of state for the 
tune bemg, and of four other CounciUois, ajipornted 

by the kuig, and holding office durmg pleasure * There was 
to be a quorum of three, and the presiderfb Avas to liaAm 
a castmg vote They Avere unpaid, and had no patronage, 
but Avere empoAvered ‘ to superintend, direct, and control, all 
acts, operations, and concerns winch in anyAAUse relate to the 
ciAul 01 mihtarj'^ gOA’^eininent or revenues of the British 
teiiitorial possessions m the East Indies ’ They Aveie to 
have access to aU papers and mstiuments of the Companjs 
and to be furnished Avith such extracts 01 copies as they 
might reqmre The directors Aveie required to deliver to 
the Board of Control copies of all mmutes, orders, and other 
proceedings of the Company, and of aU dispatches sent 01 
leceived by the directors or any of their comrmttees, and 
to pay due obedience to,, and be bound by, all orders and 
directions of the Board, touchmg the civil or mihtary govern- 
ment and revenues of India The Board might approve, 
di 8 approA’'e, or modify the dispatches proposed to be sent 
by the directors, might require the directors to send out the 
dispatches as modified, and m case of neglect or dela}'’, might 
require their OAvn orders to be sent out Avuthout waitmg for 
the concurrence of the directors 

A committee of secrecy, consistmg of not moie than three 
members, was to be formed out of the directors, and, when 
the Board of Control issued orders requirmg secrecy, the 
committee of secrecy was to transmit these orders to India, 
AAuthout mfoimmg the other directors ^ 

The Court of Proprietors lost its chief goveiumg facidty, 
for it Avas deprived of the power of revokmg 01 mochfyiug 
any proceedmg of the Court of Directors Avhich had received 
the approval of the Board of Control ^ 

* >See Digest, s 14 

“ s 29 Tlie Court of Proprietors ]iad recently overruled the resolution 
of the Court of Directors for the recall of Warren Hastings 
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These proviaiona related to the Government of Tmli> at 
liome Modiflcations were also made in the gorernlng bodies 
of the different preeidenoiee m India 

The number of memberu of the governor general s council 
was reduced ft) three of whom the commander in-ohief of 
the Company’s forces m India was to be one snH to ha\e 
precedence next to the governor general. 

The Government of each of the Presidenoies of Madras and 
Bombay was to consist of a governor and three counsellors 
of whom the commander m chief m tbe presidency was to 
be one unless the oommander m*chief of the Company’s 
forces m India happened to be m the preetdenoy in which 
case he was to take the place of the local oommander m-cluef 
The governor-general or governor was to have a casting vote 

The govCTnor general governors oommander m-chief and 
member* of council were to be appomted by the Court of 
Director* They and any other person holding office under 
the Company m India might be removed from office either 
by the Crown or by the director* Only covenanted servants 
of the Company were to be qoahfied to bo member* of couiici! 
Power was given to make provisional and temporary appoint 
meuts Resignation of the office of governor general governor 
commander m-oiuef or member of council was not to bo 
valid unless signified in writing' 

The control of tbe govemor-goneral and council over the 
government of the niluor prcsldenoic* was enlarged and was 
declared to extend to all such points ns relate to any transne 
tions with the country jKiwers or to war or i>enoc or to the 
application of the revenues or forces of such preskloncies Jii 
lime of war 

A smidar control over the milltnrj and political opcratloiH 
of the governor general ami council was reserved to the Court 
of Director* Whereas to pursue schemes of conquest and 
extension of dominion in India arc measures repugnant to 

‘•.aS. TbHsa i>rot*UxrtuclciJlnc«issit»rtKrvf 

the drcomiUnrrt tUcodlng UMtlap mlRiuttoo of oflJrr 
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the '\v)‘?h. the lionoiii nnci policy of Ihis nation,’ llic govcrnoi- 
goneral and his council cic not, without, the cx^ircss aiiihorily 
of the Court of Directors, 01 of the secict coniniittce, to dcclai 0 

war, or commence liostilitics, or enter into anj’’ treaty foi 

% 

making war, against any of the country princes or States in 
India, or any treaty foi guaranteeing the possession of any 
countr}’’ prince or State, except M'here hostilities had actually 
been commenced, or x^rcparations actually made foi the 
commencement of liostilitics, against the Bntisli nation in 
India, or against some of the princes of States who weic 
dependent thereon, or mIiosc territories mcic guaiantccd by 
an}’’ existing treaty^ 

The pro\nsion8 of the Act of 1773 foi the punishment of 
offences committed by British subjects m India Mere repeated 
and strengthened Tlius the receipt of presents by persons 
m the employment of the Company or the CroM'ii Mas to be 
deemed extortion, and punifjiable as such, and there Mas an 
extraordinary provision 1 equirmg the sei vants of tlie Compaii}', 
under heavy penalties, to declare tiuly on oatli the amount of 
jiroperty they had brought from India 

All Biitish subjects were declared to be amenable to all 
courts of competent junsdiction m India or in England foi 
acts done in Native States, as if the act had been done 111 
British territory- Tlie Company were not to lelease 01 
compound any sentence or judgement of a competent couit 
agamst any of their servants, or to restore any such seivanl 
to office after he had been dismissed in pursuance of a judicial 
sentence The governor-general was empowered to issue his 
warrant for taking into custody any person suspected of cariy- 
ing on dhcit correspondence ivith any native prince or other 
person having authority in India ^ 

’s 34 This enactment with its recital wns substantially leproduced by 
a section of tbo Act of 1793 (33 Geo HI, c 52, s 42) winch still remains 
unrepealed See Digest, s 48 

^ s 44. Ee-enacted by 33 Geo m, c 52, s 67 See Digest, s 119 
’ s S3 This section was re-enacted m substance by 33 Geo HI, d* 52, 
83 45, 46 See Digest, s 120 
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A Bpeolftl oonrt oorwiating of tliree judges four peers nnd 
Bii members of the Houb© of Commons ttos constituted for the 
trial m England of offences committed in Tndiw. ^ 

The Company were required to take into consideration their 
mvil and military establishments m and to give orders 

for every practicable retrenchment and reduction, and 
numerous internal r^olatioas, several of Triuoh had been 
proposed by Foi were made for Indian administration Thus, 
promotion iras to bo as a rule by semority wnters and cadets 
were to be between the agea of fifteen and twenty two wbon 
sent out and servants of the Company who hod been five 
years m England wore not to bo capable of appomtment to on 
Indian post unless they could show that their residence m 
England was duo to ill health. 

The doable government established bv Pitt’s Act of 17&4 
with its cumbrous and dilatory prooedur© and its eUbomte 
Rj’stem of checks and counterw^lieokB tliough modified in 
details remained subfftantiall> in force untii 1858 In practice 
the power vested in the Board of Control was exortood bv 
the senior oomnussioner other than the Chancellor of the 
Exchequer or Secretary of State He became known as the 
President of the Board of Control and occupied a position 
in the Government of the day corresponding to some extent 
to tliat of the modem Secretary of State for India. But 
the Board of Directors though placed m complete sub- 
ordination to the Board of Control retained their rights 
of patronage ond their powers of revision and were thus 
left no unsubstantial share m the home direction of Indisn 
affairs ’ 

» rs. 66-80. 'n*e eUburttv nxwtltulliifl tbc court and 

rfgoUUng jiroecdoro were •ia«Hlc<l br »n Act cJ 17*6 (i6 Ora III 
c, 57), and »tH remain on tl» 8Utolo Uooli. bot apfcar dctct to hare 
hrefl put In force. la ia<j h.c^ ca tl>e of LuHaa CWpomJm I\«. 

a ataodin* Pcnatorial CommUKlon (TwvrtM onf aarw) waJ bwtltatrd to try 
Id Judicial lom the conspialnta of tbc prorincUl rcfanUug tbr citortjem 
of Ibrlr Roman mapUtratc*. Jlommvti t, 73 * 

% to ihr, fvartlcal voHOn* of U»r arrtem at tbr rk>v of tbr nsbtrrolh 
fmtnrTawKaT*- Arfnumtm/x?* of Or y ^ t -9 
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The fiist nnpoilant ainonclmenif? of PiU’s Act. woie made Logisla- 
in 1786 In that year Lord Coinwalhs was appointed 
goveinoi-geneial, and lie made it a condition of Ins acceptmg 
office that Ins poweis should be enlarged Accordingly an 
Act was passed winch empowered the governor -geneial m 
special cases to override the majority of his council and act 
on his own responsibilitj’’ and enabled the offices of governor- 
general and commander -m-clnef to be united in the same 
person ’ 

By another Act of the same session the provision leqmrmg 
the ajipiobatiou of the kmg for the choice of go vei 1101 -general 
was repealed But as the Crown still retained the x^ower of 
lecaU this lepeal was not of much practical importance 

A third Act ^ lepealed the provisions requiring servants 
of the Company to disclose the amount of piopeity brought 
home by them, and amended the constitution and pioceduie 
of the special court under tPie Act of 1784 It also declared 
(s 29) that the criminal jurisdiction of the supreme court at 
Calcutta was to extend to all crimuial o&ences committed in 
any xiait of Asia, Africa, 01 Ameiica, beyond the Cape of Good 
Hope to the Straits of Magellan, withm the hnuts of the 
Company’s trade, and (s 30) that the governor or president 
and council of Fort St George, m then* courts of oyei and 
terminer and gaol dehvery, and the mayor’s court at Madras 
should have civil and criminal jurisdiction over all British 
subjects residing in the territories of the Company on the 
coast of Coromandel, 01 m any othei part of the Carnatic, 

^ ‘ The first of the new dynasty of Parliamentary Govemors-Genera] ’ 

Lyall, British Dominion in India, p 218 
^ See Digest, s 44 

^ 26 Geo m, c 16 Lord Cornwalhs, though holding the double office 
of governor-general and commander-m-chief, still found his powers in- 
sufficient, and was obhged to obtam in 1791 a special Act (31 Geo m, 
c 40) confirming his orders and enlargmg his powers The exceptional 
powers given to the governor-general by the Act of 1786 were reproduced 
m the Act of 1793 (33 Geo HT, c 52, es 47-51), by sections which are still 
nominally in force but have been practically superseded by a later enact- 
ment of 1870 (33 Viot c 3, 8 5) See Digest, s 44 
* 26 Geo in, c 25 '26 Geo- m, c 57 
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or m the Northern CircAra or within the territonee of the 
Sonbah of the Deccan the Nabob of Arcot or the Bajah of 
Tanjore i 

In 1788 a eenonB thfferenoe aroee between the Board of 
Control and the Board of Direotora aa to the limits of their 
respective powers The Board of Control notwithstanding 
theobjeotionsofthedireotors ordered ont four royal regiments 
to India and charged their expenses to Indian revenne*. 
They maintained that they had this power under the Act 
of 1784 The directors on the other hand argued that under 
provisions of the Act of 1781 which were still unrepecled 
the Company could not be compelled to bear the expenses 
of any troops except those sent out on their own requisition 
Pitt proposed to settle the difference in favour of the Board of 
Control by means of an explanatory or declaratory Act The 
discussions whkh took place on this measure raised con 
stitutional qnoations which hrfve been revived m Inter 
times ’ 

It was objected that troops raised by the Company m India 
would suffice and couM be much more cheaply mamtained It 
was also argued on constitutional grounds that no troojis 
ought to belong to the long for which Parliament did not 
annually vote the money 

In answer to the first objection Pitt confccsed that In his 
opinion the army In India ought to be all on one establishment 
and should all belong to the king and declared that it was 
mainly m preparation for this reform that the troops were 
to ho conveyed * 

With refqiect to the second objection ho argued that the 
Bin of Rights and the 3 Iutlny Act aldoh were the onJi 
positive enactments on the subject were so ^ ague and IndcQnite 

Bee the diictiwion In 1878 u to the wnployiDOit of lodun troope b 
ileJU, nwttsrd, 0 *^ 1 - 14 . uvd Aiwmi, Zar and CnMrm 0/ tA< 

nL U- p. S'Si (3«*d , . , 

VLord ConiwslH* vm at tU time » *ehw fr# the ew 

Hnstloa of the king* »nd Oomf*uiT« forces Pw CofsroOu Cumifr. 
irtK* L 351 J4* I ii* 3*^*' 57 
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ciB to be almost nugatoiy, and jnofcsscd liis willingnebs to 
leceive any suggestions made foi checking an abuse of the 
powois pioposed to bo conferied by the Bill 

The questions Aveie eventually settled by a cbinpiomise 
The Boaid of Contiol obtained the poweis f 5 i which they 
asked, but a hunt ivas imposed on the number of tioops which 
might be chaiged to Indian levenues At the same time the 
Boaid of Contiol were pieventcd fiom incieasmg any salaiy 
01 avardmg any giatinty without the concuiience of tlic 
duectois and of Pailiauient, and the directois weie lequiied 
to lay annually befoie Pailiament an account of the Company’s 
leceipts and disbursements ^ 

In 1793, towards the close of Loid Coinwalhs’ goveinoi- Charter 
generalship, it became necessaiy to take steps for lenewal of 17^3 
the Company’s charter Pitt was then at the height of his 
powei , his most trusted fiiend, Duiidas-, was President of 
the Boaid of Control , the^ war mth Fiance, which had just 
been declared, monopolized English attention , and Indian 
finances were, 01 might plausilily bo represented as bemg, 
m a tolerably satisfactory condition Accordmgly the 
Act of 1793^, which was mtroduced by Dundas, passed 
■without serious opposition, and mtroduced no important 
alterations It was a measure of consohdatiou, lepealmg 
several pie'vious enactments, and runs to an enormous 
length, but the amendments made by it relate to matters of 
mmor unpoitance 

The two jumor members of the Board of Control were 
no longer required to be Pnvy CounciUois Piuvision was 
made for pajonent of the members and staff of the Board 
out of Indian revenues 

The commauder-m- chief was not to be a member of the 
council at Fort WiLham unless specially appomted by the 

’ 28 Geo m, c 8 , Clode, Military Forces of the Groton, 1 270 

^ Henry Dundas, who afterwards became the first Viscount Melville 
He did not become president tiU June 22, 1793, but had long been the most 
powerful member of the Board ■» 

^ 33 Geo m, c 52 
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Court of Direotons Pepartun? from India ftltli mteut to 
return to Europe was declared to vacate the office of go\ emor 
general commander in-ohjrf and certain other high offices 
The procedure in the coonoOfl of the three preeidenoies waa 
regulated, th^ powers of oontrol exercisable by the governor 
general were emphasued and explained and the power of 
the governor general to overrule the majority of his oounoU 
was repeated and extended to the Governors of Madras and 
Bombay The governor general, whilst visiting another presi 
denoy was to supersede the governor and might appoint 
a vice-president to act for him in his absence A senes of 
elaborate provifflons contmued the eiolaiuve pnvil^es of trade 
for a further term of twenty years subject to modifications 
of detail Another equally elaborate set of seobons regulated 
the application of the Company’s finance* Power was given 
to raise the dividend to 10 per cent and provision was mode 
for payment to the Exchequer of an annual sum of £500 000 
out of the surplus revenue which might remain after mooting 
the naoessaiy expenses paying the interest on andproviduiji, 
for reduobon of capital of the Company’s debt find paj mont 
of dindendL It is needless to sav that this surplus was novi r 
rcahxed. The mutual claims of tbo Company and tlio Crown 
in respect of nuhtary expenses were odjusted bv wiping out 
all debts on either side up to the end of 1792 and providing 
that thenceforward the Company should defray tho actual ox 
l>en*es incurred for Llio support and mahitcnnnco of the king s 
troops serving in India. Bouio supplomontoi^ jirovisionB 
regulated matters of civil ndnilnistration in India, The 
admiralty jonsdiotion of the supromo court of Calcutta wnn 
expressly declared to extend to tho Ugh seas Power was 
given to appoint covenanted servants of tbo Comjwn^ or 
other British inliahitants to bo justices of tho pence in Bengal 
Power was also given to appoint scavengers for the prrsl 
denoy towns, and to levy what would now bo called a sanitnn 
rote And the sale of spirituous liquors was made subjwt 
to the grant of a licence 
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A few Pailiainenlary enactments of constitutional impoi- 
tance Aveie passed dmmg the inteival between the Cliaitei 
Acts of 1793 and 1813 

The lending of money by Eurojiean adventineis to native 
piinces on exorbitant teims had long pioduced grave scandals, 
such as those which wcie associated with the name of Paul 
Benham, and weie ex230sed bj’’ Buike in Ins sjieech on the 
Nabob of Arcot’s debts An Act of 1797 ^ laid doivn an 
impoitant provision (s 28) which is still in force, and winch 
Xirohibits, undei heavy penalties, unauthoiized loans by Bntish 
subjects to native jirmces 

The same Act 1 educed the numbei of judges of the 
supreme couit at Calcutta to three, a chief justice and two 
pmsnes, and authorized the grant of chaiters for the con- 
stitution of a lecordor’s court instead of the mayor’s court 
at Madras and Bombay It reserved native laws and customs 
m teims similai to those cpntamed in the Act of 1781 It 
also embodied an important provision giving an additional and 
exjiress sanction to the exercise of a local power of legisla- 
tion m the Piesidency of Bengal One of Lord CornwaUis’ 
legulations of 1793 (Reg 41) had provided foi foimuig mto 
a regulai code aU legulations that might be enacted foi the 
internal government of the Biitish teiiitoiies of Bengal 
The Act of 1797 (s 8) lecogmzed and confirmed this ‘ wise 
and salutary pi 0 vision,’ and dnected that all regulations 
winch should be issued and fiamed by the Goveinor-Geneial 
in Council at Foit Wilham m Bengal, affecting the lights, 
peisons, 01 property of the natives, 01 of any other indi- 
viduals who might be amenable to the piovmcial courts of 
justice, should be registered m the judicial department, and 
formed mto a legulai code and printed, Avith tianslations 
m the country languages, and that all the grounds of each 
regulation should be prefixed to it The provmcial courts 
of judicatme were directed to be bound by these regu- 
lations, and copies of the legulations of each yeai 
* 37 Geo m, c 142 See Digest, s ii8 
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to be aeut to tho Court of Directora iind to Uio Board of 
Control ^ 

An Act of 1799 • gave tho Company further iwwotb for 
raising European troopo and maintaining discipline among 
them Undet this Act the Groirn tooV tho enhstmeut of 
men for serving m India into its own hands and, on petition 
from the Company tranaferred recruits to them at an agreed 
sum per head for the ooat of reormting Authonty was given 
to the Company to tram and exercise reormts, not exceeding 
2 000 and to appomt officers for that purpose (bearing also 
His Majesty s oom mission) at pav not exceeding the suniB 
stated m the Act Tho number which the Crown could 
hold for transfer to the Company was limited to 3 000 men, 
or such a number as the Mutiny Act for the time being should 
specify All the men raised were liable to the Mutiny Act 
until embarked for India 

An Act of 1800 ^ provided for tjie constitution of 0 supremo 
court a^Madras and extended the junsdiotion of the supreme 
court at Oolontta over the distnot of Benares (which liad 
been ceded m 1775) and all other distncts whiob had been or 
might thereafter be annexed to the Presidency of Bengol 

An Act of 1807 * gave the govcmors and oounoils at Madras 
and BomUoj the same powers of making regulations, subject 
to approval and rcgatration tbo sujirenio court and re- 
corder s court as had been prcMousb \cflted in the Govern 
raent of Bengal and the same poser of appointing justices 
of tho peace 

The legislation of 1813 was of a \er\ diffirtnt cliaraolcr 
from that of 1793 It was preceded by tho niowt searching 
investigation which had \*et taken place into Indian olTalrh 
The vigorous imhoy of annexation carried on b^ Jxinl 


• S« Ilsnngtoo • 1-9 

J9 fc4oO«».lir c. 109. SwOod* i/i7i2arjf rom4fl/lA<C'rwr»,L359. 
39 4 40 Ofo, 111 , c. "9. Tt* eb*rt« uodrt Ibii Act ftsntcd in 
PfCCiabCT 1801 Bombay did not •wiolrt • iarrra court onin 1833 
(j 0*3. n e 71). 

47 Geo. m. ►c«. 3 c. t»S 
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Wellesley duimg Ins seven yeais’ tenuie of office (179S-1805) 
had again involved the Company m financial difficulties, and 
in 1808 a committee of the House of Commons was appointed 
to mquire, amongst othei things, mto the conditfbns on which 
lehef should he gianted It contmued its sittmgs over the 
four foUowmg years, and the famous Fifth Report, winch was 
published m July, 1812, is still a standaid authority on Indian 
land temues, and the best authority on the judicial and pohce 
anangements of the tune AVhen the time aiiived for takmg 
steps to renew the Company’s chartei, a Dundas ’ was still at 
the Board of Control, but it was no longei found j)ossible to 
avoid the questions which had been successfully shuked m 
1793 Napoleon had closed the European ports, and British 
traders imperatively demanded admission to the ports of Asia 
At the end of 1811 Lord Melville told the Couit of Bnectors 
that His Majesty’s ministers could not recommend to Parlia- 
ment the continuance of the enstmg system unless they weie 
prepared to agree that the ships, as well as goods, of private 
merchants should be admitted into the trade with India undei 
such restrictions as rmght be deemed reasonable 

The Company struggled haid for then pnvileges They 
began by argumg that then pohtical authority and com- 
meicial privileges were mseparable, that then tiade profits 
were de^iendent upon then monopoly, and that if then trade 
piofits were taken away then levenues would not enable them 
to cany on the government of the country But then 
accounts had been kept m such a fashion as to leave it very 
doubtful whether then trade piofits, as distmguished from 
then teiiitoiial le venues, amounted to anythmg at aU And 
this giound of argument was finally cut from under then 
feet by the concession of a contmued monopoly of the tea trade, 
from which it was admitted that the commercial profits of 
the Company were prmcipaUy, if not whoUy, derived 

Dnven from this position the Company dwelt on the 

* Robert Dundas, 'wbo, on his father’s death in i8ii, became tha second 
Viscount Melvdle 
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political dangere wluoh would anae from an unlimited reeort 
of Europeanfl to India The venerable Warren HairtnigB was 
called from hifl retreat to support on this point the views 
of the Comjrarty before the House of Oommons and it was 
on this oocasioli that the memberv teetifled their respect for 
him by rising as a body on bis entianoe into the Honee and 
standing until he had assumed hia seat within the bar H|g 
evidence confirmed the asserbons of the Company as to the 
danger of unreetnoted European immigration into India, and 
was supplemented by evidence to a <nmnw.r effect from Lord 
Teignmouth (Sir J Shore) Colonel (Sir John) Malcolm and 
Colonel (Sir Thomas) Uonro Expemence had proved they 
affirmed, that it was difflonlt to imprese oven upon the 
servants of the Company whilst in theor novicoate a due 
r^ard for the feelings and habita of the people and English 
men of classes less under the observation of the supreme 
anthontdes were notorious for the contempt with which m 
their oatonU arrogance and ignonnce, they contemplated the 
usages and institutions of the natives and for their frequent 
diar^rd of the dictates of hamanity and justice in their 
dealings with the people of India The natives although 
timid and feeble In some places were not without strcngtli 
and resolution m others and Instances had occurred where 
their icsentment had proved formidable to tholr oppressors 
It was difficult if not lmiK»ssibIo to afford them protection 
lot tho En^lshman was anienabJe only to tho courts of British 
law establuJied at tho prwidoncicfl and although tho local 
magistrate had tho power of sending him further for trial 
jet to Impose upon tho native complainant and witness the 
obligation of repairing many huodird miles to obtain redress 
was to subject them to delay fatigue and expense which 
would bo more intolerable than tho injury thej had 
suffered 

That tlicir apprehensions wero unfounded no one who is 
acquainted with the historj or present conditions of Bntb-h 
India ‘would \entDro to den\ But the^ were expressed bj 
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the advocates of the Company in language of unjustifiable 
mtempeiance and exaggeration Thus ]\Ii Charles Giant, 
m the course of the debate in the House of Commons, dwelt 
on the danger of letting loose among the people of India 
a host of desperate needy adventurers, whose atrocious conduct 
m America and m Africa afforded sufficient indication of the 
evil they would mflict upon India 
The contioveisy was eventually compromised by allowmg 
Emopeans to resort to India, but only under a strict system 
of hcences 

Closely connected with the question of the admission of 
independent Euiopeans mto India ivas that of missionary 
entei'prise The Government were wiUmg to take steps for 
the lecogmtion and encouragement of Christiamty by the 
appomtment of a bishop and archdeacons But a large 
number of excellent men, belonging mainly to the Evangehcal 
party, and led m the House of Commons by Wilberforce, 
were anxious to go much further m the duection of com- 
mittmg the Indian Government to the active propagation 
of Christiamty among the natives of India On the other 
hand, the past and present seivants of the Company, mcludmg 
oven those who, like Lord Teignmouth, were personally 111 
sympathy with the Evangehcal school, were fully sensitive 
to the danger of mterfermg with the rehgious convictions 01 
alaimmg the lehgious prejudices of the natives 

The jiioposals ultimately submitted by the Government to 
Paihament m 1813 were embodied m thuteen resolutions ^ 

The first affirmed the expediency of extendmg the Com- 
pany’s privileges, subject to modifications, for a further term of 
twenty years 

The second pieseived to the Company the monopoly of the 
Chma trade and of the trade in tea 
The third threw open to aU British subjects the export and 
import trade with India, subject to the excejition of tea, and 
to certam safeguards as to warehousmg and the like ^ 

‘ Printed m an appendix to vol vii of Mill and Wilson’s British India 
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The fourth and fifth regolated the application of the 
Company’a territorial revenues and oommeroial profits 

The sqrth provided for the rednotion of the Company s 
debt for tfte payment of a dividend at the rate of lol per 
cent per annuto and for the diviaion of any surplus between 
the Company and the public in the proportion of one-eiith 
to the former and five-siitha to the lattei 
The seventh required the Company to keep tlieir accounts 
in such manner as to distinguiBh olearly those relating to the 
territorial and political departments from those relating to 
the oommeroial branch of their aflairs 
The eighth affirmed the expediency m the interests of 
economy of limiting the grants of salaries and pensions 
The ninth reserved to the Court of Direotow the right of 
appomtment to the offices of governor general governor 
and commander m-ohief subject to the approbation of the 
Crovfii- 

Under the tenth, the number of the Inog s troops ni India 
was to be hmited and any number exceeding the limit wsk 
unices employed at the express requisition of the Company 
to be at the pubho charge Tins modified in a sense favour 
able to the Company Pitt s declaratory Act of 1788 
Then followed a resolution that it was ox7>edlcnt tliat thu 
church cstabbelunont In tlio Bntish lerritorics in the East 
Indies should be plai*cd under thosuiwintondcncD of a bishop 
and three archdeacons and tliat adequate provision should 
bo made from the temtorml revenues of India for their 
mamtenance 

The twelfth resolution dcolarcd that Iho regulations to bt 
framed by tho Court of Directors for tlio colleges at Hallo) burj 
Addiscombe ought to be subject to the regulation of 
tho Boord of Control and that tho Boord ought to have 
power to send instructions to India about tho colleges at 
Calcutta ^ and Madras 

Tlje eoDfgo CkJestU had be«i foomW by Lonl for Ibe 

trtinlng ot tbo Ccnni»oj*» cItU *cnr»nu 
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oiind (he llmteonlh le‘^ol^tlon Hint the nimn 
raged, and its vague and guaided language shows 
t-y that was cxiicricuccd in settling its terms 
ion declaied ‘ that it is the duty of tins country to 
3 mterest and liappinoss of the native inhabitants 
ish dominions in India, and that sucli measuies 
adopted as maj’’ tend to the introduction amongst, 
them oi hnov ledge, and of lehgious and moral im- 

That 111 tlie furtherance of tlie above objects, 
[cilitics sliall be afforded by law to poisons desuous 
and remaining in India for the purpose of accom- 
|esc benevolent designs, provided always, that 
,3'' of the local Governments, respectmg the intei- 
luropcans vath the mtciioi of the country, be 
])] e-'Cn ed lirmcixilcs of the British Government 

on vliK h tlr of India have hitherto relied foi the free 
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possession 
1 evenues 
sovei eigiitv 
Biitain and 
eontioversi 
The Act 


their rehgioir; be inviolabl3^ maintained ’ One 
planter follovang yi the wake of the missionaiy 
d with a jealous e^’^e 1)3’- the Compaity’s servants 
iples embodied m the Hcsolutions of 1813 weie 
|i the Act of the same 3’'ear ^ The language of the 
the Act is sigmficant It recites the expediency 
of contmuihs Compan3’^ for a further term the 

( f the territorial acquisitions in India, and the 
eieof, ‘ without prejudice to the undoubted 
of the Crown of the United Kingdom of Gieat 
tfreland in and over the same ^ ’ The constitutional 
of the preceding century was not to be reopened 
hen grants the Indian possessions and revenues 
to the Comj’^^y ^ further term of twenty years, reserves 
the same time the Chma trade and the tea trade, 
open the general India tiade, subject to various 
bnditions 


to them foi 
but throws 
lestnctive c 


1 55 Geo ID 
“ Tlie sovere 
of 1608 But 


c 15s 

tgnty of the Crown had been clearly reserved in the' charter 
at that time the temtonal possessions were insignificant 
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Tho thirty third section reciten the thirteenth resolution 
find the eipedienijy of mtdnng provision for granting per 
mission to'p^rsons desirous of going to and remaimug m India 
for the purposes mentioned m tho resolution (mlaslonanes) 
and for other lawful purpose* (traders) and then enables 
the Court of Direotora or on their ref osal the Board of Control 
to grant licenoe* and oertifloates entitling the apphcants to 
proceed to any of the principal settlements of the Company 
and to remain m India as long as they conduct themselves 
properly but subject to eooh restnotlons as may for tho time 
being bo judged necessary Dnlloensed penjons are to be liable 
to the penalties imposed by earlier Acta on mteriopers and to 
punishment on summary oonviotion in India British subjects 
allowed to reside more than ten mdee from a presidenoy town 
are to procure and register oertifioates from a direct court 

A group of sections relate* to (he provision for reJigion 
learning and education and the timning of the Company s 
civil and mUitary servants Tbeffe is to be a Bishop of 
Calontta, with three archdeacons under him. The csoUeges at 
Calcutta and elsewhere are placed under the regulations of 
the Board of Control One lac of rupees in each j-car is to be 
set opart and appUod to the revival and Improvement of 
literature and the encouragement of the learned native of 
India and for the introduction and promotion of a knowledge 
of the sciences among the inhabitants of the Bntish torritorles 
Jnindia. The college at Hafleybury and the military seminary 
at Addtsoombo * ore to be maintained and no jienon Is to ho 
appomted writer unless ho lias resided four terras at Hailey 
bury and produces a certificate that ho has conformed to the 
regulations of the college 

Then come proiisions for (lie application of the revenues’ 
for keeping tho coramercinl and temlorial accounts distinct 

» Tbe tuunM of pU«« »re pot mmltooed. 

An latrtwtlag dSetmkm of ttww pVT U topi h to be fcniml la tke 
inondrace of iSjj between Mr Ourff* Qr»nt anJ tbe Owt of rHiretorj 
ieofdtig to Mr Orsnt the priorip*« e*taHi«hed by tbe AeU of i-oj wvl 
lSl3 w* that the profit oeernlsf from tbe CbrapsuT * eiwomerce sbooW 
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niul for and fuitlioi doHnnig Iho ]in\\ois of sujkm- 

mtondonco and diroolion oxcrdsed by Ilio Boaul of Conti ol 
The pationnge of the Company is picsor\ed, subject to the 
approval of the Crown in the case of tlie Inghei ofTiccs, and of 
the Board of Control in ceitam other cases 
The number of Icing’s troojis to bo jiaid foi out of the 
Comjianv's revenues is not to exceed 20000, except in case 
of special requisition In older to remove doubts it is 
ex-qircsslv' deelared that the Government in India may make 
laws regulations, and articles of war for their native troops, 
and provide for the holding of couils-mailial 

The local Governments are also empowered to impose taxes 
on persons subject to the juiisdiction of tlic supreme comt, 
and to punish for non-pa vment 

Justices of tlic jieace are to liave jurisdiction in cases of 
assault or trespass committed b-\ British subjects on natives 
of India, and also in cases»of small debts due to natives from 
British subjects Special provision is made for tlic cxoiciae 
of jurisdiction in ciiminal cases over British subjects residing 
moie than ten miles from a presidency town, and British 
subjects residing or trading, 01 occup>nng immov^able propeity, 
more than ten miles from a jiresidency towm are to be subject 
to the jurisdiction of the local civnl courts 

And, finaU}’^, special penalties aie enacted for theft, foigery, 
perjury, and coinage offences, the oxistmg provisions of the 
common or statute law being apparently consideied insufficient 
for deahng adequately with these offences 
The imperial legislation for India duiing the intei vml between Legisla- 
1813 and 1833 does not present many featuies of importance b^o^een 
An Act of 1814 ^ removed doubts as to the powers of the and 
Indian Government to levy duties of customs and other taxes 

in the first instance, be employed m securing the regular payment of divi- 
dends to the proprietors of stock, and should then be apphed for the benefit 
of the territory The last-mentioned applications to be suspended only 
so long as the burden of debt on the territory continued below a certain 
specified amount ^ 

' 54 Geo rH, 0 105 
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An Act of 1815 ^ gave power to extend the limits of the 
preeideuoy towna, and amended some of the minor provlsiona 
of the AotK^ 1813 

An Aot of 1818 * removed donbts as to the validity of 
certain TndJan roamagefl a sabjeot which has always pre- 
sented mnoh difficulty but which has now been dealt with 
by Indian legislation * 

An Aot of 1820^ enabled the Kast Todm Company to 
raise and mamtain a corps of volnnteer infantry 

An Aot of 1823 ® charged the revennes of India with the 
payment of additional sums for the pay and pensions of 
troops serving in India, and r^nlated the pensions of Indian 
bishops and arohdcaoons and the salane* and pensions of 
the judges of the supreme oonrts 

The same Act anthonsed the grant of a charter for a su 
preme court of Bombay in substitution for the recorder k court 

The prohibition on settling in India without a licence 
was stfll retained. But restrictions on Indian trade were 
gradually removed and a oonsobdating Act of 1823 ^ ex 
pressly declared that trade miglit be earned on m Bntisli 
vessels with all places withiu the limits of the Companj s 
cliartor except China 

Another Act of 1823’' consolidated and amended the laws 
for punishing mutiny and desertion of officers and Ftoldiern 
in the Company s service 

An Aot of 1824” transferred the island of Singapore In 
the East India Company 

Acts of 1825* and i820’* further regulated the salaries 
of Indhin judges and bishops and regulated tJio appolnfmenl 
of juries m the prcsidencj towns 


« 55 Oeo. in. c. 84. 58 0eaine.S4 

» Acts m 4 X\ of i8;a. i Oo. n c 99, 

4Oeo.IV C.71 40 <»-J' <■ ^ 

5 OeA IV e. 108 Slnfspore ns pUeeU unJer lb# OoIooW (Wlee I t 
tbo Stwlti SsttlemeoU Art, iSi/' (jg A y* VTrt e 115, 

•60eo.rVc85 7 Oeo. IV e 3 
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Au Act of 1828 ^ declaied the ical estates of Biitish subjects 
dying within the jmisdiction of tlio supiemc couits at the 
piesidency towns to be liable foi payment of thou- debts 
Othei Acts of the same year applied the East India Mutiny 
Act to the foice known as the Bombay Mamie -*and extended 
to the East Indies sundr3’' amendments of the Enghsh criminal 
law ^ 

And an Act of 1832 authoiized the aiipointment of 
pcisons othei than covenanted civilians to be justices of the 
peace ni India, and lepealed the provisions lequirmg juiois 
to be Clnistians 

When the time came round agam for renewing the Com- chaiicr 
pany’s chartei, Loid William Bentmek’s peaceful idgnne. had 
lasted foi five yeais in India , the Ref 01m Act had just 
been earned m England, and Whig pimciples weie m the 
ascendant Bentham’s views on legislation and codification 
Aveie exeicismg much influeyice on the minds of law leformeis. 
Macaulay was in Paihament, and was secietaiy to the Boaid 
of Contiol, and James I\'IiII, Bentham’s disciple, was tlic 
cxanunei of India corresjiondence at the India House The 
Chaitei Act of 1833 ", hke that of 1813, was preceded by 
caieful inquuies mto the administiation of India It mtio- 
duced important changes mto the constitution of the East 
India Company and the system of Indian administra- 
tion 

The teiritorial possessions of the Company were allowed to 
remam undei then government foi anothei teim of twenty 
years , but were to be held by the Company ‘ m tiust for 
His Majesty, his heirs and successors, for the seivice of the 
Government of India ’ 

The Company’s monopoly of the China tiade, and of the 
tea tiade, was finally taken away 

‘ 9 Geo IV, c 33 ^9 Geo IV, c 72 

^ 9 Geo rv, 0 74 * 2 & 3 Will IV, c 1 17 

® 3 & 4 Will IV, c 85 Tlie Act received the Royal Assent on August 28, 
iS33> but did not come mto operation, except as to appomtments andithe 
hke, untd Aprd 22, 1834 (s 117) 
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The Company w^ere required to close their oommeroUl 
bosmees and to wind up their affairs with all oonvoment speed 
Their teryi^nal and other debts were charged on the re\ enuee 
of India and they were to reoeive out of thoee revanucff 
an annual dividend at the rate of £io los per cent on the 
whole amount of their capital stock (l e £630000 a year) 
but this dividend was to be subject to redemption by Parlia- 
ment on pajonont of £200 sterling for every £100 stock 
and for the purpoee of this redemption a sum of two nullioii 
Ijoundfl was to be paid by the Company to the Notional Debt 
CommisBionera and aoouniulated with compound mtcrest until 
it reached the sum of twelve millioos ’ 

The Company wlulo depnved of tlieir commercial functions 
retained their admmiatrattvo and pobtical powers under 
the system of double government instituted by previous 
Acts and m particular continued to cdoxoiso tboir nglits 
of patronage over Indian appointments Tlio constitution of 
the Board of Control was modified but as the powers of tliu 
Board wore executed its president tbo modifications bad 
no practical effect Tbo Act re-ciiactcd provisions of fonner 
Acts as to the eoorol committee of tlio Court of Birooton 
and the disjtatches to bo sent through that committee, uid 
It simplified the formal title of tbo Comjmuj by aulborbung 
it to be called tlie h.aHt India Company 

No vorv material alteration was made m tbo s^itom on 
winch the executive govorumont was to bo carried on in 
India 

The Bupormtendouce direction and control of the mJiuIl 
civil and mihtarv government u’cro cxprcbsl^ vested in a 
governor general and counoiUocs who were to be staled 
the Governor General of India in Council’ Tills council 
was increased by tho addition of a fourth ordinarj mcmbiT 


A» to the urmajpriDeoU mxle under U»eM rrorlikw *ee Ite 

erideoce of ilr Jlrlrill belore tbo Lords CbamlUeo of 185* 

*iU wni bo rnnemberod tb*t tbe Ooremor-Oenend bod Lem irrrloud/ 
lirt Uo^crD«*flelJenJ of Jkncml to UmocU. 
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who was not to be one of (lie C<>ini)any f> '?ei\an(s, and wah 
not to be entitled to act as mombei of council exccjit foi 
Jegihlatuc puiposcs’ It need Imidlji bo statc^I# tJiat tiio 
fourth monibci was ^lacaulay 

The oveigrown Presidency of JJengal - was* to bo dn idcd 
into two distinct pio^idencics to be called the Ihcsidcncy 
of Poit \^'llllaln and the Presidency of Agia But this 
piovision nc\er eaiiic into oiieration It was subiicndcd 
by an enact iiient of 1835 {5 b Will INc c 52), and the 
susxienbion was continued indehnitely by the Chaiter Act 
of 1S5J (It) cl 17 Vicl c 95, s 15) 

The intention was that each of the foui inesideiicies, 
Poit William, Port St Gcoige, J^ombay, and Agia, should 
liacc, for exccutuc purxioses, a gocernoi and council of 
its own JJut the go\ cinoi-genci.d and liis council woic 
to be, foi the present, the govcinoi and council of Poit 
\\’'illiani, and power was^nen to leducc tlic membeis of 
the council, 01 c\en susiiend them altogethei and \est the 
executive control in a govcrnoi alone ‘ 

luiportont altciatioiis were made by the Act of i8jj in 
the legislative ijoweis of the Indian Government ‘At tliat 
date theie were five different bodies of statute law m foicc 
in the (Indian) empnc Pust, theie was the wdiolo body 
of statute law existing so fai as it w'as aiiplicablo, winch 
was introduced by the Charter of Geoige I and winch, applied, 

^ ‘The duty of the fourth ordinary jncinhor ’ (under the Act of ibyj) 
‘ ^\ns confined entirely to the subject of legislation , he had no power to sit 
or ^ ote except at meetings for the purpose of making laus and regulations , 
and it was only by courtesy, and not by ngbt, that ho was allowed to sec 
the papers or concspondcnce, or to bo made ncquamted with the dehbora- 
tions of Government upon any subject not immediately connected with 
legislation ’ Mmuto by Sir Barnes Peacock of November 3, 1859 

' It had been mcreased by the addition of Benares m 1775, of the modern 
Orissa in 1803, of large terntories m the North-West in 1801-1803, and of 
Assam, Arakan, and Tenasserim m 1824* 

’ The power of reduction was exercised m 1833 by reducing the number 
of oidinary members of the Madras and Bombay councils from three to 
two (Pohtical Dispatch of December 27, 1833) The origmal mtention was 
to abolish the councils of the minor presidencies, but, at the instance df the 
Court of Directors, their retention was left optional 
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at least, in the preeideuoy towns Secondly all Engliali AoU 
subsequent to that date, which wore expreesly extended 
to any paiV^ India Thirdly the regulations of the governor 
general s oonnoil, which oommenoe with the Revised Code of 
1793 containing forty eight regulations all paased on the 
same day (which embraced the results of twelve years ante- 
cedent legislation) and were continued down to the j car 1834, 
They only had force m the temtones of Bengal Fourthly 
the regulations of the Madras council, which spread over the 
period of thirty two years from 1802 to 1834, and are [wore] 
in force m the JPreeidenoy of Fort St George Fifthly the 
regulations of the Bombay Code, which began with the revised 
code of Mr Mountstnart Elplunstono m 1827 oompnamg the 
results of tirenty-eigUt years previous legislation, and Bnre 
also oontmued mto 1834, having force and validity in the 
i residency of Fort St David * 

In 1833 says Mr Cowell in crutinuation, tbo attontiuu 
of Parhoment was directed to three loading Mces m Clio 
process of Indian government The first was in tho nature 
uf tho laws and regulations tho second was m tho ill defined 
uuthonty and power from which these various laws and rcguhv 
tions emanated and tho thud was tho anomalous and soutc- 
tmiee confiiotmg judicatures by which the lavs wore oU 
ministered. 

The Act of 1833 vested the l^islativo power of the Indian 
Government exclusively in the Governor GonomI in Council 
who liad been, as lias been seen, reinforced by the addition 
of a fourth Icgislativo member Tlio four Prcflidentlal Qo\ om 
meuts wore merely outhorixed to submit to tho Ooiernor 
General in Council drafts or projects of any laws or reguhi 
tiona which they might think expedient and tho Governor 
General in Council was required to take these drafts and 
projeols into consideration and to commumcato Ins rwolu 
tions thereon to the Go\emnicnt proposmg them 

» tumdl. iS/a lor JlocnUr 

ixt lUringU* ■ ABtdyn 4 of tit Ikmfot 
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Tho r;o\o)nni.(Sc>ncr;il in roiiiUMl vjis (•»npn\\orofl 

to innko laws and regulation*? — 

(а) for repealing, aiiKMidinu. oi altering am ln^^'^ol regula- 

tions vlmtover for the tune being in for^c in tlic Indian 
territories 

(б) for all persons, whether tbitish or nali\e foreigners oi 

nthei-' and for all eouit^of jiistiee whetlu'r established 
bv eh irlei oi otheiwise and the junsdietion thereof 
(r) for all jilaees and thincs whalsoe\ei within and thioiigh- 
ont the whole and e\er\ part of the paid teiritoiies 
{(I) for all per\ants of the roinpam within tho dominions 
of prinees and States m albaneewith the ronipnm , and 
(r) as artieles of war for the go\ ei niiient, of the native 
oftieers and soldier*- in the iiiilitar\ sarviee of the 
roinpanv, and for the administration of justiee b\ 
eourts-niartial to be holdeii on such officeis and 
soldiers 

But this power was not to <>\tend to the making of ain 
laws and regulations — 

(i) wliieli should repeal, \nry, or suppend any of the pro- 
visions of the Act. of 1833, or of the Acts for punishing 
mutiny and desertion of officers and soldieis in the 
service of tho Crowni or of the Company , or 
(11) wliicli should affect any piciogativc of the Crowm, or 
the authoiity of Paihnmcnt, or tho constitution or 
rights of tho Company, 01 any part of the iinwaittcn 
laws or constitutions of the United JCingdom, wdieicon 
may depend the allegiance of nny person to the Crowm, 
or the sovereignty or dominion of the Crowm oyei tho 
Indian territories , 01 

(ill) wnthout the previous sanction of tho Com t of Directors, 
which should empower any court other than a chai- 
tered court to sentence to death any of His Majesty’s 
natural-born subjects born in Europe, or their childien, 
01 abolish any of the chartered com ts ^ 

' See Digest, s 63 
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There was also an express saving of the right of 
Parliament to legislate for India and to repeol Indian 
Aets ani^ the bettor to enable Parhament to eierciee 
this power alj Indian laws were to be laid before Parlla 
ment 

lows mode nnder the powers given by the Act were to 
be Bnbjeot to disallowanoe by the Court of Directors ooting 
Tmder the Board of Control bnt when made, were to have 
effect aa Aots of Parliament and were not to require registm 
tion or publication In any ooort of Justice 

The laws made under the Act of 1833 were known as Acts 
and took the place of the regulations made nnder previous 
Aots of Parliament 

A oomprehensive consolidation and oodifloation of Indian 
laws was contemplated Section 53 of the Act recited that 
it was subject to Buoh special nmuigemenls 

as local olroamstsnoee may require a general system of 
judicial establishments and police to which all persons what- 
soever as well Europeans as nativee may be subject should 
be established in the said temtonce at an early period and 
tliat suoii laws as may be ajipIJoablo In common to ah classes 
of the inhabitants of the said territonce doe regard being 
Iiad to the rights, feelings and peculiar usages of the people 
should bo enacted and that all laws and customs having the 
force of law within the same (erritoncs should be ascer 
tabled and oonsolfdatod, and as occasion raav require 
amended 

Tlie Act then wont on to direct the Governor General In 
Council to issue a commission to be known ns the Indian 
Law Commission,' which was to Inquire into the jurisdiction 
powers, and rules of the existing courts of justice and police 
establishments In the Indian territories and all existing forms 
of judioial procedure and Into the nature and operation of 
all laws whether civil or criminal written or customan 
prevailing and in force In on^ part of the Indian temtories 
to wlikh anv Inhabitants of thow? territories were then sub 
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joct Tho oonnni^'Sionors woio to icpoil to |]io Ofncrnni- 
Ocnoial in Council, •netting forth the rc'nilts of their niqnnics, 
and suggesting nllerntions and tln''^e U'liorts weiC/^o he hud 
before Pnrlininent 

% 

Tins was the fiist Indian Law ConiinisMoii of which 
Macnnlay was the most pioiinnent ineiiiher h Its Inhours 
resulted directly m the preparation of the Indian IVnnl Code, 
which however did not heeoino law until iSdo, and, nulireetlv 
and after a long inter\nl of tune in tin' pKji.iration of the 
Codes of Ci\ il and Cninnial Procedure and other codes of 
puhstantive and adjective law winch now form jinrt of the 
Indian Statute Book 

Import ani proMsions weie made h\ the \e( of 18 n for 
enlarging the rightfi of European setth'r'^. and foi pio- 
teeting the nati\es of the enuntr\ ami aimdioiatiiig then 
condition 

It was declared to he lrt%\ful for anv natural-hoi n subject 
of His Majest}* to proceed h\ seq to am jiorl or place hiiMiig 
.1 custom-house establishment within the Indian teiiitorics. 
and to leside thereat, or to proceed to and icside in or pass 
through any part of the territories which were under the 
Company’s government on Januaiv i, 1800, or any pait of 
the countries ceded by the Nabob of tlie Carnatic, of the 
province of Cuttack, or of the settlements of Singapore and 
Malacca These 1 ights might be exeicised without the 1 equirc- 
ment of any licence But every subject of His ]\rajesf3'' 
hemg a native was, on Ins ariival in India from abioad, to 
signify on entry, to an oflicei of customs, his name, place 
of destination, and objects of pursuit in India A licence 
was still required for residence in aity pait of India other 
than those above mentioned, but powder was leseived to the 
Govemoi- General m Council, wnth the previous approbation 

^ Hj 8 colleagncs were another English barrister, Jfr Cameron, aftenvards 
law member of council, and two civil servants of the Company, Mr Jlacleod 
of the Madras Service, and Sfr (-afterwards Sir Wilbam) Anderson of the 
Bombay Service Sir Wilham Macnnghten of the Bengal Service wa^ also 
appointed, but did not accept the appointment 
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of the Conrt of Directors to declore any such pnrt open rind 
remove the obligntion of a licence 

Anothfe*. section expreaaly enabled any natural horn subject 
of the Crown to acquire and hold lands m Tndlfl 

The regulations as to licences liave long since been nbohshed 
or fallen into desuetude But by s 84 of the Act of 1833 
the Governor General m Council was required, as soon ns con 
venlently might he to make laws or regulations providing 
for the prevention or punishment of the illloit entrance into 
or residence m British India of jiersons not authomed to 
enter or reside therem Effect has been given to this require- 
raent by Act m of 1864, under which the Government of 
India and local Governments can order foreigners to remove 
thomsolvee from Bntish Indio, and apprehend and detain them 
if they refuse to obey the order Under the same Act the 
Governor General m Counefl can apply to British India or 
any part thereof special premmdAs os to the reporting and 
lleensuig of foreigners ' 

An echo of the fears expressed in 1813 os to the dangers 
likely to arise from the free settlement of interlopers is to be 
found in the section which after reciting that the removal of 
restrictions on the mtoroouise of Europeans with the said 
territories will render it necessary to provide for any mischief 
or dangers that may anso therefrom requires tho Governor 
General in Council by laws and regulations, to provide with 
all convenient speed for tho protection of the natives of the 
said territories from insult and outrage in their persons 
religions and oplmons * 

Section 87 of tho Act declared that no native of the said 
territones nor any natural bom subject of Ills Majesti 
resident therein shall by reason only of his religion place 

' S« A/fer Gjh/*®" T OonrnmtmteJ HomLay {159411 I R. |5 B< ml*iT 
r»6. A» to jfrtWfsl of extlodmg sUwi from British IfTrilorr 

we t a ■ Two*? Toy [iSgtl Ji. R. A a 3 Iot f 

Oxleew from AnrtndU), iwl sn srtkl* fa the Latr QmoHtrly l>yT 

iSqT^ AI1« Lejri 

Pm w. ”*95 of the Iwlao IVfuI CVt»Ie 
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of 1)11 th (losoool cnloin oi auv <'f Ilu*ni ho disnblocl finni 
holding aiu placo ofiioo, oi cinployineul under the (/Oinpan\ 
The policy of freely adiniHing nnlncs of India ^o n slmic 
m Ihe ndinini‘51 ration of the count n has never hcen moic 
broadly or eniphaticnlly onnncmtcd 

And finally the Goycrnor-Gcncral in Coiinoil Mas rcqinied 
fortlnvilh to tahe into consuleiatioii the means of mitigating 
the state of sln\ery, and of amehoiating the condition of 
slaves, and of extinguishing slavery throughout the Indian 
territories so soon as such extinction should he practicable 
and safe and to jirepare and submit to the Court of 
Directors diafts of lavs on the subject ’ In jircparing 
these drafts due regaid \\as to be had to the lav's of 
marriage and the rights and authoiitics of fatlu'rs and heads 
of families 

The sections of the Act vhich follov these broad declaia- 
tions of policy aic coneerned mainly with regulations lelating 
to the ecclesiastical establishments m India and merensing the 
number of bishoprics to three, and vith regulations foi the 
college of Hailejdmry 

The Act of 1833, as sent out to India, was accompanied 
by an explanatory dispatch from the Com t of Dn ectors, vliicli, 
accordmg to a tradition m the India Otfice, was drafted by 
James JIill ” 


Durmg the twenty yeais’ mteival between the Chaiter Act Logisla- 
of 1833 and that of 1853 there was very little Pai liamentary between 
legislation on India 

An Act of 1835 (5 & 6 Will IV, c 52) suspended the pro- 
visions of the Act of 1833 as to the division of the Presidency 
of Bengal into two presidencies and authonzed the appomt- 


‘ See Act V of 1843 and ss 370, 371 of the Indian Penal Code See also 
^Ir Cameron’s evidence before the select committee of the House of Lords 
in 1852, and Minutes by Sir H S Maine, No 92 

* Kaye, Administralxon of the East Indxa Com'pany, p 137 
^ By s 15 of the Charter Act of 1853 (16 A 17 Vict c 95) this suspension 
was continued until the Court of Directors and Board of ControHshould 
otherwise direct 
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ment of a nontenant governor for the North Wwrtem Pro- 
vmoes ' The project ol wtabHihing an eieontire connoS for 
the Bengi^and North Weatem Provincee waa abandoned 
An Aot of 1840 (3 & 4 Viot 0 37) consolidated and amended 
the Indian ilntmy Acts and empowered the Governor 
General in Cotmoil to make regnlabona for the Indian Navr 
An Act of 1848 (ii & 12 ^ot o 21) enacted for India a law 
of msolvenoy T^oh is still in force in the p re ai denoy towns 
In 1853 dnrmg the governor geneoalship of Lord Dalhonsle 
it became neoesaary to take steps for renewing the term of 
twenty years whwh bad been created by the Aot of 1833 and 
accordingly the last of the Charter Acts (16 & 17 Viot 0 <15) 
was passed In that yMr 

It differed from the previooa CSiarter Acts by not fixing 
any definite term for the continnance of the powers hot 
Himply providing that the Iiullan territories should remain 
under the govenunent of the Company m tnwt for the 
Grown, antfl Parliament should otherwise direct 
The Aot reduced the number of the ihreotoffs of the Company 
from twenty fonr to eighteen and provided that six of these 
should be appointed by the Crown, 

It continued indefinitely until the Court of Directors and 
Board of Control should otherwise direct the snspenslon of 
the division of the Bengal Presidenoy contemplated by the 
Act of 1835, but autboraed the oppointment of a separate 
governor for that presidenoy distinct from the governor 
general * However the Aot went on to provide that unless 
and until this separate governor was appointed the Court 
of Directors and Board of Control might authorm* the appoint 
ment of a llentcnant-govemor of Bengal Tlie posvr of 
apTKuntlng n separate governor was never brought Into 


' Tbe first wm uuule in iSjfi. 

* UodCT the Act ot 1833 tb« OoTcmor-OnicTiJ et lotUa wm* BUoOoTrmof 
*{ daring M freqwnt mbteoctm Inm CWmlfs n^\ ts tkiccitc 

hla In tbc Utter e»r*rilT member ot hU rormcll 

gee tis! erldenee ot Rr IlerW 3 I«Jdoek snH Wr F VllUt tiffrrr lb 
eoramlttw ot tl# How of l/>nli la 
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open! ion, bnt the po\\er of appointing n liontonnnl*go\ ernor 
■was exercised m 185^, and has been continued ever einco 
By the follovnng section, pouer -uns given to tb,>' direct ora 
either to constitute one new presidcncv, witli the same system 
of n governor and council ns in the Prcsideneics of ^Madras 
and Bombay, or, ns an alternative, to autlion/o the appoint- 
ment of a lieutenant-governor Tn tins case also the former 
pover vns never exercised, but a nev lieuteunnl-goveinorship 
was created for the Punjab m 1S50 
Further alterations vero made by the Act of in the 
mncliinorj’ for Indian legislation The ‘ fourth ’ or legislative 
member of the governor-general’s council vas placed on the 
same footing mth the older or ‘ ordinary ’ members of the 
council by being given a right to sit and vote at executive 
meetings At the same time the council vas cnlaigcd foi 
legislative purposes by the addition of legislative mombeis, 
of -whom two were the Clifef Justice of Bengal and one othei 
supreme court judge, and the others were Company’s servants 
of ten years’ standing appointed by the several local Govei n- 
ments Tlie result was that the council as constituted foi 
legislative purposes under the Act of 1853 consisted of twelve ’ 
members, namely — 

The governor-general 
The commander-in-chief 

The four ordmary members of tlie govei noi-geneinl’s 
council 

The Chief Justice of Bengal 
A puisne judge 

Four representative members (paid) - from Bengal, Madia'^, 
Bombay, and the Noith-Westem Provinces 

The sittmgs of the legislative council weie made public 
and them proceedmgs were oflScially published 


^ Power was given by the Act of 1853 to the governor-general to appoint, 
with the sanction of the Home Government, two other members from the 
cml service, bnt this power was never exercised * 

■ They received salanes of £5,000 a year each 



E«UUl#b- 

moBt of 

ohicf 

coounl*' 

tiooer 

thlpc. 


92 GOVERNMENT OF INDIA [ch 

Tlio Indmn Ijvw Coromiwnon appointed nnder the Act of 
1833 had ceased to enat before 1853 It seemg to hare 
loet of its vitabty after Macanlay^s dopaxtore from 

India It lingered on for many years pnbhshed periodically 
ponderonfl volumes of reports on which In many inatanoos, 
Indian Acta have been based but did not succeed in effecting 
any oodifioation of the lam or onstoms of the cfountry and 
was finally alloweil to expire * Efforts were however made 
by the Act of 1853 to otilice its laboure and for this purpose 
power was given to appoint a body of English oommlssioners 
with instraotions to examme and consider the reoommendn 
tiona of the Indian Commission * 

And finally the nght of patronage to Indian apjwmtments 
was by the Aot of 1853 taken nwa^ from the Court of Directors 
and directed to be ezeroised m accordance with regulations 
framed by the Board of Control Tliesc regulations throw 
tlie covenanted oivfl service open fo general competition ® 

In 1855 an Aot was pasited (18 & 19 VJot c 53) which 
prohibited the admission of further students to Hafleybnry 
College after January 25 1856 and directed the college 
to be closed on Jominry 31 1838 

In 1854 was passed an Aot * which lias had important 
administrative results m India Under the old system the 

Ai to tho proceeding! of Cb« comroWon tn U» erldeneo giwo In 
1853 before tbe seket committee ot the IToiue of LortU on the Eul 
Cotapaaj’t charter by Hr P HUIctt and Mr Hay Crnercn. 3 Ir 3 IIJWt 
waa the flrat aecretary and «*a aftenrardi member of the commMoa. 
3 Ir C^menn ni ockc of the flnt memben of the eommlnkm and vi 
eltenrardi legUlatlro member of the goTetnor-flenertra ccintflt 

* The eofflmiifkititt* appolriCed nuder thl* p ower were Sir John (afln* 
wanb Lord) BomlDy Sir John JerrU (Chief Jnrtkre of Cbmmoo Pleai). 
Sir P^dwanl Ryan 0. IL Cameron, J N Macieod, JAP Hawklii!, Thoma 
Flowrr and Robert Lowe (Lord Bberhcooke). They were Imlrortnl 
hr the Board of Cbntrol to eonaJder ipedaHy the iweparttkm of a almplo 
ajvl nnlfom code of procedure for IndUn coort* end the amilgnmatloa 
cl Iho «D[in™ tod «"«'• r>. '»>!• »" 

BmtU ot Control to Ibo In lUa t«» OjinmU-lm.) 

ryj -r™ pTi«nl In I«(4 It • nnmmlttm molrr tbn r-nl Invr o< 
liwtieilaemDlay 
« 17 A 18 Vietne 7/ 
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only Jiiodc of pioviclnig foi (lie goveniiiient of newly aoquned 
ienitoiy was by annexing ifc to one of the tliiec piesidencicb 
Undei this b3^stem of amiexations the Piesidencj’-^f Bengal 
had gioAiTi to uminoldy dimensions Some provision liad 
been made foi the lolief of its goveininent by the constitution 
of a sepaiate lieutenant-goveinoiship for the North-Westein 
Pio\mces 111 1S36 The Act of 1853 had piovided foi (lie 
constitution of a second lieutenant-govcinoislup, and, if 
necessary, of a foiiith piesidcncj’’ These powcis weie, how- 
cvci, not foimd sufficient, and it uas necessai}^ to piovide 
foi the admmistration of teiiitoiies winch it might not 
be advisable to mcludo 111 any piesidenc}^ of licutenant- 
goveinorship ’ 

This piovision ivas made by the Act of 1854, which cm- 
poweied the Goveinoi-Geneial of India 111 Council, Avith the 
sanction of the Comt of Dncctois and the Boaid of Contiol, 
to take by proclamation ipidei Ins immediate authoiity and 
management any pait of the territories foi the time bemg 
m the possession or under the government of the East India 
Company, and thereupon to give aU necessary oideis and 
duections lespectmg the admmistration of that pait, 01 othei- 
AAise provide foi its administration ” The mode m which this 
poAver has been practically exercised has been by the apxiomt- 
ment of chief commissioners, to Avhom the Go A’^ernoi -General 
in Council delegates such powers as need not be reserved to 
the Central Government In this way chief commissioner - 
ships were established for Assam the Central Provinces, 
Burma and other parts of India But the title of chief 
co mmis sioner was not dnectly recogmzed by Act of Parha- 
ment^, and the territories under the administration of chief 
commissioners are techmcally ‘ under the immediate authority 

^ See preamble to Act of 1854 
See Digest, a 56 

^ Assam has now been amalgamated with Eastern Bengal under a Lieu- 
tenant-Grovemor, and Burma has been constituted a lieutenant-govemor- 
ship „ 

* It has smce been recognized by the Act of 1870 (33 Abet c 3), ss i, 3 
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and management of the Governor General m Council within 
tiio meaning of the Aot of 1854, 

The aa^ Aot empowered the Government of mth 
the sanction of the Home authontiee, to define the hmlto 
of the eeveitd provuioeB m India expr^lj vected In the 
Governor General m Conned all the rasidnsry authority not 
tranaferred to the local Governments of the provinoes into 
i?hioh the old Premdenoy of Bengal had been divided and 
directed that the governor general was no longer to bear 
the title of governor of that presidency 
Xtu3 The llntiny of 1857 gave the death blow to the syatem 

of double government, wrth it* division of powore and 
Indl» Aot, responinbfiities. In February 1858 Lord Palmerston intro- 
duced a Bill for transferring the government of India to the 
Crown. Under his sohome the home administration a as to 
bo oondnoted by a president with the assistance of a oounod 
of eight persons The members pf the counoU were to be 
noaiuiAted by the Crown, war© to be qualified cithar by 
having been direotors of the Company or by service or 
randenco m India, and were to hold office for eight years 
tivo retiring by rotation m each year In other respects the 
Bohome did not difior materially from that eventually adopted 
The cause of the East India Company was pleaded by JoJui 
Stuart ilill m a weighty State paper but the second rooding 
of the Bill was earned by a iaige majonty 
Shortly afterwards however Lord Polnioralon was turned 
out of office on the Conspiracy to Murder BUI and was sue 
teeded by Ixird I>erby with Mr Disraeli as CbanccUoi of 
the Exchequer and Lord BaionborougU ns President of tlio 
Board of Control The CbanceDor of the Exchequer promptly 
introduced a new BUI for the go\enimont of India of which 
the most remarkable feoturo was a councU consisting parU> 
of nominees of the Crown and portly of persons elected on 
a complicated and elaborate lystem by citizens of SInnehestrr 
and other large towns holders of East JndU slock, and olhcrt 
Tills VheniB died of ndicule and when the House aa«mblcd 
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aftc'i the Eastci recess no one could be found lo defend it ’ 
Ml DjsiaoU grasped eagcilj’^ at a suggestion by Lord John 
lluBsell that the Bill should be laid aside, to be siu^eeded by 
auotlioi based on lesolutions of iJic House In llio ineantmic 
Lord EUeiiborough had been compelled to \esign in con- 
sequence of disapproval of his dispatch censuring Loid 
Caiming’s Oudh pioclaiualion, and had been succeeded by 
Loid Stanley, on ivlioin devohed the charge of introducing 
and xnloling tlirough the House the measure winch eventually 
became law as the Act for the bettei govcimncnt of India - 

This Act declared that India vas to be go\ cined dncctly by 
and m the name of the Ciown, acting thiough a Sccietaiy of 
State, to Avhom were to be tiansfciicd tlic powers foimcily 
exercised cithei by the Couit of Directois 01 by the Boaid 
of Contiol Bowel was given to ap^iomt a lifth pimcqial 
Secretary of State foi this puix>ose 

Tlic Secretary' of Statd was to be aided by a council of 
Ilf teen membeis, of whom eight were to be appointed by the 
(Jiown and seven elected by the dnectois of the East India 
Company The major part both of the appointed and of the 
elected membeis v cie to be poisons ivho had served 01 resided 
m India foi ten yeais, and, ivith certain cxceiitions, ivho had 
not left India more than ten years before their appomtment 
Eutuie appointments 01 elections were to be so made that 
lime at least of the membeis of the council should hold these 
quahhcations The power of fiUmg vacancies was vested in 
the Crown as to Crovm appomtmeuts, and m the council itself 
as to others The membeis of the council were to hold office 
dmmg good behaviom, but to be removable on an address by 
both Houses of Baihament, and were not to be cajiablc of 
sittmg 01 voting m Parhament 

^ It -was to tlub Bill that Loid Palmonjtou aiiphed the Spamsh boy’s 
lemark about Don Quixote, and said that whenever a man was to be seen 
laughmg m the streets he was sure to have been disoussmg the Govommont 
of India Bill 

- 21 & 22 Viot c 108 

^ These provisions have been niodifacd by subsequent Icgislatioi! See 
Digest, 6 4 



96 


GOVERNMENT OF INDIA 


[cii 

Tlie cxiimoil waa charged with the dutj of oondaotlng under 
the direotioii of the Seoretarj of State the business transauted 
m the tinned King dom in relation to the gov eminent of Tndta 
and the correspondeince vnth India The Secretary of State 
was to be the ‘president of the council, with power to over 
rule in caae of difference of opinion, and to send without 
reference to the council any dispatches which might under 
the former practice have been sent through the secret com 
mittee ^ 

The officers on the home establishment both of tiie Comjwui} 
and of the Boaid of Control were to form the establishment 
of the new Secretary of State in CouncD and a scheme for 
a permanent eatabbshment was to be submitted 

The patronage of the more important appomtmonts lu 
iudiSi was vested cither m the Crown or in the Secretary 
of State in Counofl Lieutenant govemons were to bo ap 
IKunted by the governor general subject to the approval of 
the Crown, 

As under the Act of 1853 admission to the covonanlcd 
civnl semoo was to be open to all natural bom subjects of 
Her Majesty and was to bo granted m accordance •with tho 
results of an examination held under rules to be made bj 
tho Secretary of State m Council with the osmstanco of tho 
Civil Service Commlasionere. 

The patronage to military cadetslups wos to bo divided 
between (lie Socrotarj of State end his council 

Tlie property of the Companv was transferred to tho 
eVown, The expenditure of tho revenues of India was to bo 
under tho control of the Secretary of State in Council but 
was to be charged with a dividend on the Companv * atock 
and with their debts, and tho Indian revenue* rcmilicii to 
Croat Bnlam were to be paW to the Secretary of State in 
Council and applied for Indian purposes lYovialon was 
nmdo for the appomtment of a special auditor of tho accounts 
of tho Secretarv of State in Council > 

‘ Digeit »* 6-I+, 
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The Board of Control was formally abolished With respect 
to contracts and legal proceedings, the Secretai}’’ of State m 
Council was given a quasi-corpoiatc character foi the purpose 
of enabling him to assert the rights and disclmige the liabilities 
devolving upon him as successor to the East India Company ^ 
It has been seen that undei the aiithoiity given by vaiious 
Acts the Company laiscd and maintained scpaiate militaiy 
forces of then ovm The lioops belonging to these foices, 
whilst in India, were governed by a scpaiate Mutiny Act, 
perpetual m duration, tliough re-enacted fiom time to time 
with amendments - The Company also had a small naval 
force, once knovn as the Bombay Mamie, but after 1829 as 
the Indian IS!'a\"3’- 

The Act of 1S5S tiansferied to the seivice of the Cromi all 
the naval and militai y forces of the Company, retaining, how - 
ever, their sepaiate local chaiacter, vith the same liability to 
local service and the same pay and privileges as if they weie 
in the service of the Company Many of the Euiopean troops 
lefused to acknowledge the authority of Paihament to make 
this transfer They demanded re-engagement and bounty as 
a condition of the transfer of their services and, failing to 
get these terms, were offered their discharge 

In i860 the existence of Euiopean troops as a separate 
force was put an end to by an Act (23 & 24 Vict c 100) 
winch, after reciting that it is not expedient that a separate 
European force should be continued foi the local service of 
Her Majesty in India, formally repealed the enactments by 
which the Secretary of State in Council was authorized to 
give directions for raismg such forces 

In 1861 the officers and soldiers formerly belongmg to the 
Company’s European forces were invited to join, and many 
' Digest, 8 35 

® The first of these Acts vas an Act of 1753 (27 Geo 11 , c 9), and the 
last was an Act of 1857 (20 & 21 Vict c 66), which was repealed m 1863 
(26 & 27 Vict c 48) 

® In 1859 they made a ‘ demonstration ’ which, from the small stature 
of the reermts enlisted durmg the Indian Mntmy, was sometimes ciJtled 
the ‘ Dumpy Mutiny ’ Pritchard, Admxmstratxon of Indta, 1 36 
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of them were traiuiferred to the regulnr army under the 
ftuthonty of an Aot of that year (24 4 25 Viet 0 74) Thu« 
the Eurc^wn army of the late Eaet India Company eioept 
a small reeidue became merged in the mflitary foroee of the 
Crown ^ 

The naval force of the Eaat TedU Company was not ftma] 
gamated with the Royal Navy but come to an end in 1863 
when it waa decided that the defence of Tcdia against serious 
attack by sea should be undertaken by the Royal Navy which 
was also to provide for the performanoe of the duties in the 
Persian Gulf which had been previously undertaken by the 
Indian Navy * 

The change effected by the Government of India Act 
1858 was formally announced in Indui by the Queen s 
Proclamation of November i 1858 

In 1859 the Government of India Act 1S59 (22 <k 23 Viet 
0 41) was passed for determining the officfers b> wliom and 
the mode in which contnwts on behalf of tlie Secretary of 
State m Council were to be executed in India ® 

Three Acts of great importance were passed in the year 
1861 

Under the Charter Aot of 1793 rank and promotion in the 
Company s civil service were strictly regulated by senloritv 
and all offices in the civil hue of the Company a scrvlci 
m India under the degree of councillor were strictly reserved 
to the civil servants of tlio presidency in which the ofTlcr 
wafl held. But by reason of the exigencies of the public 
service, numerous civil appointments had been made In 

UiulfT exlfting smiiigftBenU all U»* Uoopi mit to IndU sn* pUml 
on the IndUn wUbDthment sod from that (Inw ctwe to bo rotetl on the 
Army Estimste*. The nomhrr of tbo forct* la tbo rrtruUr arror ■ fi'e'l 
by the *1100*1 Anny Act if d«Uml to b© ejciMire of the narobrr *flu*Ur 
lartn* within Her il*}«ty* Indian pc««*foci*. A* to ft© 
tionahty of employing lodian Iroop© ouleid© IndJa, •©« th© Irbatr* of 
1878 OQ the ©mplojwnt of Indian tjoopa In M lU, JTfnaanl. ©cxL iB 

194 « IJ yS?. 515 and Anwm. Law aad e/ tA© pt Ih 

n. 361 (Jiwl ©d.). 

\ Sw Sir CharW Wood# Wl©r loth© XdmlnltT of Orf 'n.igr„ 

P©© Diywt a. yy. 
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India in disregard of tlicsc restnct-ions The Indian Civil 
Service Act, iS6i (24 & 25 Vict c 54), validated all these 
irregular appointments m the past, but scheduled a pumbei of 
appointments which, in the future, weie to bo lesoived to 
members of the covenanted civil service ^ * 

At the same time it abolished the rule as to seniority and 
removed all statutory restrictions on appointments to offices 
not m the schedule And, even with lespect to the reserved 
offices, it left a power of appointing outsiders under exceptional 
circumstances This power can only be exercised where it 
appears to the authority making the appomtment that, undei 
the circumstances of the case, it ought to be made without 
regard to statutory conditions The person appointed must 
have resided for at least seven years m India If the post is 

* V 

in the Revenue 01 Judicial Departments, tlie person appointed 
must pass the same examinations and tests as are requned in 
the case of the covenantefl civil service The appointment 
IS provisional only, and must be forthwitli reported to the 
Secretary of State in Council wth the special reasons for 
makmg it, and unless approved within twelve months by tlie 
Secretary of State it becomes void ^ 

The Indian Councils Act, 1861 (24 & 25 Vict c 67), modi- Indian 
fied the constitution of the governor-general’s executive Act,T86i 
council and remodelled the Indian legislatures 

A fifth ordmary member was added to the governor- 
general’s council Of the five ordinary members, three were 
required to have served for ten years m India under the 
Company or the Crown, and one was to be a barrister 01 
advocate of five years’ standmg Power was retamed to 
appomt the commander-m-chief an extraordmary member ^ 

Power was given to the governor-general, m case of his 
absence from headquarters, to appomt a president of the 
council, with all the powers of the governor-general except 
those with respect to legislation And, m such case, the 

^ Tins schedule is still m force Digest, s 93 , 

■ This provision still exists Ibid s 95 * Ibid 39, 40 
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governor general might invest himself with nil the powers 
exercisable by the Governor General in Coonofl except the 
powers v^th respect to l^islabon ' 

Par pnrposeB of legislation the governor general s council 
was reinforced by additional members not less than six nor 
more than twelve in number nominated by the governor 
general and holding oflBoe for two years Of these additional 
members, not lees than one-half were to be non-ofBoial, that 
IB to say persona not in the oml or military servioe of the 
Oown * The bentenant-govomor of a provmoe was also to 
be an additional member whenever the council held a legisla 
tive Bitting within hia provmoe 
The Legislative Council estabhahed under the Act of 1853 
had modelled its procedure on that of Parliament and liad 
shown what was considered an inconvenient degree of in 
dependence by asking questions os to and discussing tlie 
propriety of measures of the Execotive Govemroent ® The 
fiinotiOQs of the new Legislative Council were limited strictly 
to legislation, and it was ©ipreiedy forbidden to transact 
any buslnees except the oonsideration and enactment of 
legislative measures or to entertain any motion except a 
motion for leave to introduce a Bill or having refenmeo to 
a Bill actually mtroduced * 

Measures relating to the public revenue err debt religion 
military or naval matters, or foreign relations awe not 
to be introduced without the governor general s sanction 
The assent of the governor general was required to oveiy 
Act passed by the council and any such Act might lie 


• 8 «Dig«t 0.45.47 ^ 

Tbew frorWotu hsre been raotllOrd by the A<t of iS<m (55 k rt Viet 
e.l4,m.i). 8e« IHfrtt, s. 60. 

It UBOti* trtbCT tbiftffS dt t xtri tbe rrojetrty o( tbo ewnt to 
tb® Mporo jrlnee*. Fe® rrocwIlBg* of LpgbUtiTc OwmcH for iSf-*. 
Tip. 1143 140J. 

* 24 k 3$ Viet, e- 67 0. 1 ^ A» to tbe otpet with wbkh IbH *crtkin 

ITU frsmed, 00 24 ot Sf Ck-rt« ^Ycw^. M \or»'l 0. 

iMl TberrttrtetloMlmlwd hi iWl wcTpn-Uirdln ifoj (tj * t'' \Vt 

e I4, 1. 3). Di|e«t ■. 64. 
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disallowed by the Queen acting through the Scciotaiy of 
State 

The legislative power of the Govcinor-Goiicial m Council 
was dcclaied to extend to making law's and regulations foi 
lepealing, amending, oi altering any law's oi icgulations 
foi the time being m foicc m the ‘ Indian tciiitoiies now 
undei the dominion of Hei IMajcsty and to inakiiig laws 
and regulations foi all pemons, w'hcthoi Biitish or native, 
forcignei-s oi others, and for all coints of justice, and foi 
all places and things w'lthin the said ten it ones, and foi all 
servants of the Govcinment of India within the dominions 
of piinces and States in alliance w'lth Her Majesty- But 
there were express savings for certain Pailiaincntaiy enact- 
ments, for the general autlioiity of Pailiamcnt, and for any 
part of the unwritten law's or constitution of the United 
lungdoiii w'heieon the allegiance of the subject oi the 
soveieignty of tlic Crow'ii ifiay depend 

An exceptional pow'oi w'as giyen to the goveinor-geneial, 
ill cases of emergency, to make, w'ltlioiit his council, oidinances, 
winch weie not to remain in force for more than six montlis ^ 
Doubts had for some time existed as to the proper mode 
of legislating foi new'ly acquired teiiitoiies of the Company 
When Benares and the teiiitoiies afteiwaids know'n as the 
Noith-Western Provinces were annexed, the course adopted 
was to extend to them, with some vaiiations, the laws and 
legulations in force m the oldei piovinces of Bengal, Behai, 
and Oiissa But when the Saugoi and Neibudda territories 
w'ere acqmred from the Maiathas by Loid Hastings, and 
when Assam, Arakan, and Tenasserim were conquered m 
1824, S'nd Pegu m 1852, these regions were specially exempted 
from the Bengal Regulations, instructions, however, bemg 
given to the officers admmistenng them to conduct then 
procedure m accordance wnth the spirit of the legulations, so 

^ Explained by 55 & 56 Vicfc c 14, s 3 Digest, s 63 
- These powers were extended by 28 & 29 Vzet c 17, s i, and 32 & 33 
Vict 0 98, s I See Digest, s 63 * 

’ See Digest, s 69 
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far as tliey v.oto suitable to tba oiTOumstanoea of tho country ^ 
And when the Punjab was annexed tbe view taken was that 
the Goveisaor General in Oounofl had power to make laws for 
the new territory not in aooorda3n» with the forms prescribed 
by the Charter Aots for le^slabon but by executive orders 
corresponding to the Orders m Council made by the Crown 
for what are called Crown Colonies Provinces m which this 
power was exercised were called non regulation provincee to 
distinguish them from the r^olation provinces which were 
governed by regulatiana formally made under the Charter 
Acts A large body of laws had been passed under thwi 
power or assumed power and m order to remove any doubts 
as to their validity a seohoa waa introduced into the TnflT^n 
Councils Act i86r declaring that no rule law or regulation 
made before the passing of the Act by the govemor general 
or certain othor authonties should be deemed invahd by renson 
of not having boon made in oonfor&jty with tlie provisions of 
the Cliartcr Aots * 

The power of legislation which liad boon taken anay from 
the Governments of Madras and Bombay by tho Charter Act of 
1833 was restored to them by tho Act of 1861 Tho councils 
of the governors of Madras and Bombay were expanded for 
legislative purposes by the addition of llio advocato-general 
and of other members nominated on tho same principles os the 
additional mcmbcrB of tho gov emor gennal s coundP Ivo 
line of demarcation was drawn between the subjects rcsernd 
for the oentral and tho local legwlaturcs respcctlvoU but 
tho previous sanction of tho governor general was made 
requisite for legislation bj tlio local leguilaturo in certain 

dwanej • Indimm Wiljr tjrd «L). pji. 5 S G 4 

* IrwH.n kgblitkin brnme acemary for Ibe pwporc of 

Mcortalning and drtCTinliilag thr raW which had b«n tho* raDdilfd 
in tmn*. Sec Sir J»m« Strfihcsa iprroh In lb# LiT^Utlrf 

Cotmen In the debate oa the PBni*b Iaw» AcU, 3ftrch i* ^ 
chapter ecotribqted by him to Sr W Ilanter • lift toL il 

liw- ^TiiloQi have al*o b«n by the Art of l*93- 

Digwt, •*. 71 76, 77 
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cat>cb, and all Acte of tlio local Icgiblaiiuc icciuiicd iho bnb- 
boquciit assent- of the governor-general ni addition to that 
of the Sccretaiy of State, and wore made snbjcr^t to dis- 
allowance by tlic Crown, as in the case of tlio govoinoi- 
gcncrars council There were also the same restrictions on 
the pioceedmgs of the local Icgislatiii cs ’ 

The go vci 1101 -general vas directed to establish, by piocla- 
mation, a legislative council for Bengal and vas cinpowcicd 
to establish siinilai councils foi the North- Western Piovmces 
and for the Punjab ^ These councils weio to consist of the 
lleutcnant-go^ Cl noi and of a certain numbci of nominated 
councilloi'S, and were to be subject to the same provisions 
as the local legislatuics foi j\Iadras and Bombay 

The Act also gave power to constitute new piovmces foi 
legislative purposes and appomt new hcutenant-govcinois, 
and to alter the boundaries of existing piovmces 
The amalgamation of tlic supiemc and sadi couits, that is ludmu 
to say, of the courts representing^ the Down and the Company courts 
lespectively at the presidency towns, had long been m con- 
tcmplation, and Avas earned into ciTcct by the Indian High 
Couits Act, 1861 ^ 

By tlus Act the Queen ivas cmpowcicd to establish, by 
letters patent lugh couits of judicatuie m Calcutta, Madias, 
and Bombay, and on then establishment the old chaitcied 
supiemc couits and the old ‘ Sadi Adalat ’ Couits iveie to 
be abolished, the juiisdiction and the powcis of the abolished 
coiuts bomg tiansfeiied to the new high couits 

Each of the high courts was to consist of a chief justice 
and not moie than fifteen judges, of whom not less than one- 

' See note 4, p 100 

“ A legislative council for Bengal was established by a proclamation of 
January 18, 1862 

® A legislative council was estabbshed for the North-Western Provinces 
and Oudh (now Umted Provmces of Agra and Oudh) m 1886, and for the 
Punjab in 1897 

^ ss 46, 47 Digest, s 74 ' 24 & 25 Vict c 104 

® Tlie letters patent or charters now m force with respect to these ithree 
high courts bear date December 28, 1865 
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thirds inclnding the chief justice were to be bamsters and 
not leas thAn one-third were to be members of the covenanted 
civil somoe All the jadgee were to be appomted by and 
to hold office during the pleasure of the Crown The high 
coorts were expressly given supermtendenoe over and power 
to frame rales of practice for all the courts subject to their 
^jpellate junedictian* 

Power was given by the Act to establish another high 
unirt with the same oonstitntion and powers as the high 
oourts eetabbahed at the presideDcy towns * 
litgwl*- The Indian High Courts Act of i86r closed the semes 
jgg, of ooubtitutional statutes conseqaent on the transfer of the 
government of India to the Crown. Snob Acts of Parllsnient 
as have smoe then been passed for India have done little more 
than amend, with reference to minor points, the Acts of 1858 
and x86i 

The Indian HighCoorts Act 1865 empowered the Governor 
CToneral in CotmoU to pass orders altering tiio hmits of the 
junsdiotion of the several oliartered high coorts and enabling 
them to exercise their jonsdiotion over native Christian 
subjects of Her Majesty rceideDt m hotive Stole* 

Another Act of tlie aame >e»r the Government of Indio 
Act, 1865^ extended tlio legwlalive powers of the governor 
generals council to all British subjects m Notive States 
whetlver servants of the t'rown or not® and enabled the 
Governor General In Council to deflno ond alter b> proclamo 
tion the temtonal limits of the various presKlcrtcles and 
lieutenant govornorshipe * 

The Government of Indm Act 1869 ^ vested in tlif'Sccrttarj 
of State tlio right of fllhng all vacancies m tlio Council of 
India and changed tlie tenure of members of the council 


See Digwt, ». . m . 1 . 

«. t6. Under IhU power • hlgb «art wit etUUUbed it Anwnbiil 
In 18OG. It I* iroUble Ihit the poin wiv Iberrty e jtuintrd. 

S t -9 Alct- e. IV. rxpf*! 1 . 104. 

j? Jt-9Mct.c 17 » 

IW<L 57 


’ JJ * JJ 'Vt r C 



HISTORICAL INTRODUCTION 




105 


fiom a tenuie duimg good belia\aom’ to a teim of ten yeais 
It also transferred to the Crown from the Secretary of State 
m Coimcrl the rrght of fiUrng vacancres m the offices of the 
members of the councrls m India 

The Iirdran Coimcrls Act, 1869 \ still fiuthei extended 
the legislative powers of the governor -general’s council by 
enabhng it to make laws for all native Indian subjects of Hei 
Majesty in any part of the world, whether in India or not 

A very important modification in the machmeiy for Indian 
legislature was made by the Government of India Act, 1870 - 
It has been seen that for a long time the governor -general 
beheved himself to have the power of legislating by executive 
Older for the non-regulation piovmces The Indian Councils 
Act of 1861, whilst vahdatmg rules made under tins power in 
the irast, took away the x^owei for the future The Act of 
1870 practically restored this power by enabhng the governor - 
general to legislate in a summary manner for the less 
advanced parts of India ^ The machmery provided is as 
follows The Secretary of State m Council, by resolution, 
declares the provisions of section i of the Act of 1870 ap- 
phcable to some particulai part of a British Indian provmce 
Thereupon the Governor m Council, lieutenant-governor, or 
chief commissioner of the province, maj’' at any time propose 
to the Governor-General m Council drafts of regulations for 
the peace and good government of that part, and these drafts, 
when approved and assented to by the Governor-General m 
Council, and duly gazetted, have the same force of law as 
if they had been formally passed at sittmgs of the Legislative 
Council This machinery has been extensively apphed to 
the less advanced districts of the different Indian provmces, 
and numerous regulations have been, and are constantly 
being, made under it 

' 32 & 33 Vict c 98 See Digest, s 63 

' 33 & 34 Tiet c 3 Digest, s 68 

^ This restoration of a power of summary legislation was strongly 
advocated by Sir H S Maine See Minutes by Sir H S Mime, 
PP I 53 > 156 
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Tlie same Act of 1870 contained two other provisions of 
consWerable importance One of them (e, 5) repeated and 
strengthened the power of the governor general to overrule 
his oouncil ^ The other (s, 6) aftar remtixig the expediency 
of giving additional facflities for the employment of natives of 
India of proved merit and ability m the civil service 
of Her Majesty in India enabled any native of India to 
be appomted to any office place or employment in that 
service notwithstanding that he had not been admitted to 
that semoo m the manner directed by the Act of 1838 1 e 
by competition m EngUni The conditions of such appoint 
menta were to be regulated by rules made by the Governor 
General in Council with the approval of the Sooretarj of 
State in Council ^ The result of these rules was the statutor} 
civilian who haa now been merged in or superseded by tho 
Provincial Service 

Two email Acts were passed m *1671 the Indian Councils 
Act 1871 (54 & 35 VIot o 34) * which made slight extensions 
of the xiowers of IcnsI Icgislaturee and the Indian BoJiopR Act 
1871 (34 * 35 Fiot 0 62) wluoh regulated tho leave of abeenco 
of Indian biahope 

An Act of 1873 (36 VTct c 17) formaily dtwohed tiio 
hast India Company as from January i 1874 
The Indian Councils Act 1S74 {37 & 38 Viet c 91) onalWnl 
n sixth member of tho goicmor general s councU to ho ap- 
pointed for pubho norkj jmrposcs 
The Council of India Act 1876 {39 & 40 Met c 7) enabled 
tJio Secretary of Slate for special reasons to aj)poInt an\ 
person having professional or other peculiar qaallficatlonb 
to be a member of tho Council of India, with the old tonun 


daring good behaviour which had been abolbhcd in 1869 ♦ 
‘ 8 « Digwt, a 44. 

thb poww when be eirmpted Imported cottwi good# from ilirtj in 1 87^ 
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In tlio Muno ^\as parsed llic ]?o;\a] Titles Ael, 1S7O 
(39 40 Vict c. 10), which a\Uhou/cd the Queen to assume 

the title of Kinprcss of India 

Tlie Indian Salaries and Allounnecs Act, 18S0 (43 44 

Viet c 3), enabled the SccretaiN of Slate to legulate by oidoi 
certain salaries and nllo\snncei> ^\hloh had been previously fixed 
by statute ^ 

The Indian Jlarinc Seniee Ael, 1S84 (47 »S. 48 Viet c 38), 
enabled the Go\einor*C 5 cncial in Council to legislate for iiiuin- 
taining discipline 111 a siiiall nianiie establishnient, called Hei 
Idajest\*6 Indian idanne Service, the ineinboih of uliicli ucic 
neither under the Xav al Diseijihne Act nor under the Merchant 
Shipping Acts • 

The Council of India Kediiction Act, 1889 (52 & 53 Vict 
c 65), authorised the Secretary of State to abstain fiom filling 
vacancies in the Council of India until the nuinbei should 
be reduced to ten * 

The Indian Councils Act, 1*892 (55 &> 56 Vict c 14), 
autliorued an increase in the nuinbci of the inombcis of the 
Indian legislative councils, and cinpowercd the Gov'crnoi- 
Gcneial in Council, with the approval of the Sccictaiy of 
State m Council, to make rules regulating the conditions 
undci winch these members are to bo nommated'’ At 
the same time the Act relaxed the lestnctions imposed 
by the Act of 18G1 on the piocccdings of the legisla- 
tive councils by enabling iidcs to be made authoiizing 
the discussion of the annual financial statement, and the 
asking of questions, under pi escribed conditions and re- 
strictions 

The Act also cleaied up a doubt as to the moanmg of an 
enactment in the Indian Councils Act of 1861, modified some 
of the provisions of that Act about the office of ‘ additional 
members ’ of legislative councils, and enabled local legislatmes, 
with the previous sanction of the governor-general, to repeal 

* Seo Digest, ss 8o, 113 ‘ See ibid 63 • 

’ See ibid 60 , 71, 73 
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or alter Acts of tlia governor general b ooonoil affecting their 
provinoo^ 

The Madras and Bombay Annies Aot, 1893 {56 A 57 Viot, 
a 62 ) abolished the ofBooe of oommandera-m-chlef of tlie 
Madras and Bombay armies and thns made poeeible a sim 
pbfioation of the Indian military i^irtem whioh had been 
asked for persistently by foui snooessive vioeroys * 

The Contracts (India Office) Aot 1903 (3 Edw VII, 0, ii) 
declared the mode in winch certain contracts might bo made 
by the Secretary of State m Coimoil ^ 

The Indian Councils Aot 1904 (4 Edw Vn 0 26) while con 
tinning the power to appoint a sixth member of the (roromor 
General s Council removed the neoeosity for appomtlng hipi 
apecifloally for public works pujpoees* 

See IKjoat, t. 76. In the ebeenoe of this poiref the sphere of setkn 
of the new legisUtore for the Nortb^Westen Prorloees tod OikQi tm eoir 
fined within so iofinltedaisl sirs. 

AdtnMftratlre refenm In IndU sn oot esjried out with noJoe 
oipItsQQ; Hie sppo^toent of s sfngle eoiaiDsoder^D-ehief for Xsdis, with 
four tnbordlnste oomnundexs onto him, was rttonuxrended b7 Lord 
\VniUm Beottaek, &r Chsties Uetesife. sod others in 1833 (Further 
Papers reix<eetlog the Esrt IndU Oompanj’ s Cbsrter i833<) 

See ^ 3J. a. jp. 


[The sathorlbet shkb I bare foond moH uwfuJ for thin rba]><rf arp 
Reports of Fsrlismeatsi7 Cbaunlttees poMttM (kieadu of 8ut lepers, 
OoIodIsL East Indies Shaw Ct^trUn of tite JmJta Companf ILuirat 
1887 Blnlwootl, Report on the (Mi Biforit of tie Jmdta Ofet “thI rqwint 
189U Jloriey IntrodocUooj Wepfaro (J F h \»meomor ami Impry 

i8Sj Forrest (CJ h SeMtoar from Stale Paprrr t?7tS$\ moi for 

groersl hittory Htmter (Sir tl W ), ffuiorf of Drituh Imita (ooly 2 rol-t. 
pubCtbed) LyaU (Sr A t ), f**"""*®** IS /adid Leeky Hutorjaf 

Fajiflsd IS thi i&li etslaryi Hunt (W), PUUttei Ilvtorj of Em^taxi, 
I->Co-j8oij ami 3Ifll Ili^irf of liriluk Imiia with lU cootlnuatloo by 
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Till administration of British India losts u])on Knglish 
Act.s of Parliaiiiont Inrgoh aurploniontod hv Indian Act'- and 
regulations’ 

At the head of the adiiiiiiistratioii in hhiglaiid is the ITomc 
Sccrctnrv of State wiio exerc'ises, on behalf of the Crown, menr” 
the powers fornicrh excrcipod h^ the I^oanl of Control of 
Court of Directors and who as a niemher of the Cabinet, 

IS respoii>^ible to and rf]iresents the supronic authorit\ of 
Parliaiiient - 

He IS assistetl ba a (ouncil, the Council of India, originally Council 
fifteen in nuniber, but now , under an Act of 1889, being 
gradualh reduced to ton The nieinliers of the council arc 
appointed by the Sccrctnu of» Slate, and hold ofilcc foi a 
term of ten ycar^, witli a power of icn]ipoinliTicnt undei 
special circumstances for a fuithcr term of five ycais There 
IS also a special power to appoint any person ‘having pro- 
fessional or other pcculini qualifications ’ to be a member of 
tlie council during good behaviour At least nine membere 
of the council must be persons who have served or resided 
m Bntisli India for not less tlian ten years, and w'ho have 
left Bntisli India not more than ten years before then 
appointment A member of the council cannot sit in 
Parliament 

The duties of the Council of India are to conduct, under 
the direction of the Secretary of State, the business transacted 
in the United Kingdom in relation to the government of 

‘ The best authorities for the cMsting systom of administration aro 
Sir John Strachoy’s India (3rd ed , 1903), Sir W Hunter’s Indian Empire, 
Chesney’s Indian Polity (3rd ed , 1894), and the latest of the Decennial 
Eeports on the Moral and Material Progress of India (1904) 

- Digest, B 2 ’ Ibid 2, 3 » 
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Indm nod the oorrespondence with Inda The Secretatj of 
State IS preffldent of the oonziod and power to oppoint 
a vioe-preeident ^ 

Every order proposed to be made by tbo Secretary of State 
most before it is issued^ bo either submitted to a meeting of 
the cotmofl or deposited in the connofl room for seven days 
before a meeting of the oonnod But this requirement does 
not apply to orders which under the old system might have 
been sent through the secret committee • 

In certain matters Indoding the erpenditoro of the revenues 
of India, orders of the Secretary of State are required by law 
to obtain the oononnenoe of a majority of votes at a meeting 
of his oounofl but in all other matters the Secretary of 
State can overrale his oounciL Whenever there lias been 
a difference of opinion m council any member has a right to 
have his opmion, and the reasons for it recorded ® 

The oouncil is thus in the mam, a consultative body 
without any power of initiation, and with n limited power 
of veto Even on qnestions^f expenditure where they arwo 
out of previous decisions of the Cabinet ns would usoallj 
be the case In matters relating to peace or war or foreign 
relations it would be veiy diflBcult for the Council to aftlihold 
their ooncorrence from the Secretary of State when he acts 
OB representative and mouthpiece of the Cabinet 
For the better transaction of business the council is dividot? 
into committees * 

The establUhmeut of the Secretory of Slate that is to sa^ 
the permanent staff constituting what is popularly known 
as the India Office was fixed by an Order of the Queen in 
Council made under the Act of 185®'* ^ divided into 

departments each under a separate permanent lecrctary and 
the committees of the council nro so formed as to correspond 
to these departments 

AH the revenues of Imlla are required bv law to bo received 

m. 3-10. 

IU<L II 
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for and in the name of the King, and to bo applied and 
disposed of exclusively foi the pui’poses of the Grovernment of 
India ^ The expenditure of these revenues, both m India and 
elsewhere, is declared to be subject to the control of the 
Secretary of State m Council, and no grant on appropriation 
of any part of the revenues is to be made without the con- 
currence of a inajoiity of the votes at a meeting of the Council 
of India ^ Except for preventing or repeUmg actual invasion 
of His Majesty’s Indian possessions, or undei other sudden 
and urgent necessity, the revenues of India are not, without 
the consent of both Houses of Paihament, to be apphcable 
to defraying the expenses of any mihtary operation cairied 
on beyond the external frontiers of those possessions by His 
Majesty’s forces charged upon those levenues ^ 

The accounts of the Indian revenues and expenditure aie Audit 
laid annually before Parliament, and the accounts of the 
Secretary of State m Council are audited by an auditoi, who 
IS appointed by the Kmg by waiiant countei signed by the 
Chancellor of the Exchequer ^ * 

For the purpose of legal proceedings and contracts, but Contracts 
not for the purpose of holdmg property, the Secretary of proceed-^ - 
State m Council is a juristic person or body corporate by 
that name, havmg the same capacities And habihties as the 
East India Company ® He has also statutory powers of 
contractmg through certam officers m India 
At the head of the Government m India is the governor- Govem- 
general, who is also viceroy, or representative of the King 
He IS appomted by the King by warrant under his sign 
manual, and usually holds office for a term of five years general 
He has a council, which at present consists of six members, The 
besides the commander-m-chief, who may be, and in practice |eneral°r 
always is, appomted an extraordmary member s council 

' Digest, s 22 

- Ibid 23 See, however, the practical qualifications of this require- 
ment noted above 
^ Ibid 24. 

® Ibid 33 


* Ibid 29, 30 
’ Ibid 36, 37 


Ibid 32, 35 
® Ibid 38-40 * 
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The Governor of Mftdraa or Bombay is also an eitroordinary 
member of the ooonoil whenever ft sits within his province 
(which, in fact never happens *) 

The power given by an Act of 1874 to appomt a sixth 
ordinary member specifically for public works purpoeoe was 
made general by an Aot of 1904, 

The ordinary membera of the governor general s oounoil 
are appomted by the Crown, m practice for a term of five 
years Three of them must be persons who at the tune of 
their appointment have been for at least ten years in the 
servioe of the Crown hi India and one must bo a hamster of 
England or Ireland or a member of the Faculty of Advocates 
of Scotland, of not less than five years standing • 

If there is a dlfferenoe of opmion in the oonncU in 
ordinary ciroumetaaoea the opinloo of the majont^ prevails 
but, m exceptional circa mstanoea, the governor goneml has 
power to overmle his ooanotl ^ 

If the governor general visits any part of India onaocom 
panied by his council bo ib empowered to appoint some 
ordinary member of his oonncU to be president of the council 
in his place and m such case there is further power to make 
on order authorinng the governor general alone to exorcise 
all the executive powers of the Governor General in Council * 
The official acts of the central Govenunent m India arc 
eipreesed to mu m the name of the Governor General in 
Council often described as the Government of India ^ Tlie 
executive work of the Government of India is distributed 
among departments which may be compared to the depart 
ments of the central Government In Fngland There are 
at present nine of tlicso depaitmcnts — Finance Foreign 
Horae Legislative Revenne and Agriculture Public Works, 
Commerce and Industry Arm> nod ilihtarj SuppU At 
the bead of each of them u one of the secretaries to the 

• Digest, a 40. lUO. 39. IbW. 44. IWJ. 4^,47 

» LegUUtire »*odloo for t!J« tumr U firm by tbe lorfUn OromJ 
Ctitu^a Act (X of 1897 ■. 3 ( 2 J) )■ 



SUMMARY OF EXISTING LAW 


n] 


1^3 


Goveiunient/ of India, wlio aoxiesponds to the peimaueut 
secietaiy m England, and each of them, except the Eoieigu 
Department, is assigned to the special care of one of the 
members of council The Foieign Department is under the 
immediate supermtendence of the viceroy, who'*may he thus 
called his own Foreign Mmister, although membeis of the 
council shale responsibility for such matteis relating to the 
depaitment as come withm their cognizance. 

Besides these mne departments of the Secretaiiat, theic 
aie special departments, outside the Secietaiiat depaitments 
but attached to some one of them These special depaitments 
either transact blanches of work which the Government of 
India keeps in its own hands, or exeicise supervision ovei 
branches of work which aie conducted by the Local Govern- 
ments Thus the Directois-Geneial of the Post Office and 
of the Telegraph department, the Suiveyoi-Geneial, and the 
newly constituted Railway Board, aie at the head of depart- 
ments which are centrally administered On the othei hand 
the Inspectois-Geneial of Foiests and of Agricultuie, and the 
Duectois-General of Education and of the Indian Medical Sei- 
vice, represent departments which are admmisteied by the 
Local Governments but supervised by the Government of India 
In the transaction of busmess, mmor questions aie settled ^ 
departmentaUy Questions mvolvmg a difference of opuuon 
between two departments, or raismg any grave issue, aie 
brought up to be settled m council 

The council usually meets once a week, but special meetings 
may be summoned at any tune The meetings are private, 
and the procedure is of the same informal kmd as at a meetmg 
of the Enghsh Cabmet, the chief difference bemg that one of 
the secretaries to the Government usually attends durmg the 
discussion of any question affectmg his department, and takes 
a note of the order passed ^ 


^ For a descnption of the mode of transacting business in council before 
the nork of tlio Govcmiuent was ‘ departmentabzed,’ see Lord 3 Itnt<\*n 
India, p 26, and as to the effect of dcpartmentabzing, sec Stracbey, p. 60 
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Every dispatch from th© Secretary of State is circulated 
among all the members of the ootmoil and every dispatch 
to the Secretary of State is signed by every member of the 
oounoil who 18 present at headquarters as well as bv the 
viceroy unless he is absent 

If any member of the council dissents from any dispatch 
signed by his ooUeagnea he has the right to append to it 
a minute of dissent 

The headquarters of the Government of India are at 
Calcutta during the cold weather season, and at Simla during 
the rest of the year ’ 

For purposes of administration British India is nowdlvudcd 
mto thirteen provmoea, each with its own local government 
These provmcea are the old presidenoies* of Madras (Fort 
St George) and Bombay five Limitenant-GoTomorihips 
namely Bengal Eastern Bengal and Assam ^ the United 
Provinces of Agra and Oudh * the Ponjab and Borma ' and 
bix Chief Commisaioncrshiiw namely the Central Provinces 
Ajmere-Merwara Coorg firiUsh Baluchistan • the North 
Frontier Provinoe’ and the Andaman Islands 

The provinces of Madras and Bombaj are each under 
a governor and council appointed by the CVown, In practloo 
for a term of five years the governor being usually an 
English statesman, and the councO comisting of two members 
of the Indian Qvil Semco of twelie }*cari standing* Tbo 
governors of Madras and Bomba} retain their pn^dlegc of 


A« to the adnntagn ud dbrndraoUgn ol & mU u a of Uorern- 
ramt, •« jrinntM bj Rir IL R 3 Ulne \a 70. 

As to the smUgoltj of the terra fvetideooj see Clie«oe7 JbJm* 
PotHy (jrd ed), pp. 79 S8. Biraebey p. 43. 

Coiwtlttrted in 1905 by the iraioa of the EU tem pert of Beogmf with 
the Chief Comml^kraenhlp of Assam. Stt \ct MI of 1905 

Cons^ltatetl In 1901 by the nnlcm of the lieotenanl-OorenjorshJi of the 
North- Wettern Prorinces with (be Oifef Comml^alcaMTiliJp of Oudh. 

• Ilacfd under a Ueuteoant-goTenwr ta 1S97 

• Made a C!Uef CoininfiilooetiJilp in 1*87 

Carred oot of tbo Ponjab, and pUeed awkr a Odef Ocrminisalcoer 
i&ipoi 

Digest, 50, 51 
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commuiucatmg directly Math the Secietaiy of State, and 
have the same powei as the governor-general of oveiiulmg 
then councils m cases of emeigency Foi leasons Avluch 
are mainly historical, the control of the Government of India 
ovei the Governments of Madias and Bombay is less complete 
than over other local Governments 
The heutenant-goveinors have no executive councils, and 
aie appointed by the governor-geneial, vatli the appioval 
of the Bang ^ They aie m piactice appointed fiom the 
Indian Civil Service -, and hold office foi five years 

The chief commissioneis are appointed by the Goveiiioi- 
General m Council In some cases this office is combmed with 
another post Thus the Resident atBIysoie is, ex-oj]icto, Chief 
CommiBsionei of Cooig, and the Goveinoi-Geneial’s Agent foi 
Rajputana is, ex-o^cio, Chief Commissionei of Ajmeie-Mei wara 
So also the Chief Commissioneis of Biitish Baluchistan and 
of the Noith-West Frontier Province are Goveinoi -General’s 
Agents foi deahng with the neighbouring tubes outside 
Biitish India 

Undei an aiiaugement made m 1902 the ‘ Assigned Dis- 
tiicts ’ of Beiai are leased in perpetmty to the Bntish Govern- 
ment, and are administered by the Chief Commissioner of the 
Central Provmces 

For legislative purposes the goveinor-geneial’s council fcdian 
is expanded into a legislative council by the addition of not tion 
less than ten nor more than sixteen additional members, 
of whom at least one-half must be persons not m the civil 
01 military service of the Crown m India These additional 
members are nommated by the governor-general under 
rules approved by the Secretary of State ^ Under the rules 
flamed m pursuance of the Act of 1892 ^ there are sixteen 
additional members, of whom six are officials appointed by 
the Governor- General m Council, and ten are non- official 

^ Digest, s 55 

’ Tliere may have been exceptions, e g Sir H Durand * 

^ Digest, s 60 ^ 55 56 Vict c 14 
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Of the non o ffioia l membera four aro appomted by the go\ cmor 
general on tbe reoommendabon of tbe non-offioial additional 
mamberB of the provmoial legialatnree of Madraa, Bombay 
Bengal and the United Provino« each of theee bodice 
recommending one member and one on the recommendation 
of the Calcutta Chamber of Commerce The go\emor 
general can, if he thinkn fit, deolme to accept a rooommonda 
tion thua made and in that case a freah recommendation is 
submitted to him The remaining fire membera arc nominated 
bj the goyemor general in Buoh manner as shall appear to 
him moct suitable with reference to the legislatiio Lusniecs 
to be brought before the coumsil and the due represoutation 
of the different elasBee of tbe community 
The additional membera hold ofiioc for two jears and 
aro entitled to be present at all JpgialatJve meetings of tho 
couuoil but at no others ' 

The legulatnre thus formed bears tbo awkward name of 
the Goremor-GaneraJ in touociJ at meolinga for the purpose 
of nixlong laws and regulations 
The Governor General m CounoO at theeo meetings lias 
jAJwor to moke laws — 

(а) for all persons, for all courts and for all places ami 

things within British India and 

(б) for all British subjects of His ilajeefy and servants 

of the Gencmment of India within otlier jwits of 
Tndifl that Is to soy within the Isatiio Btatca and 
(c) for all persons bemg notuo Indian subjects of Ilh 
Slajestj or native Indian officers or Mildicrs in Ills 
Jtajestys Indian forces when In an\ jrart of tlic 
world whether wlUim or without His Mojestj s 
dominions and 

(rf) for all persons employed or seiwing in tbe Indian Jlartno 
Service * 

' Die«t, a Go. 

VlbW. o> A» to I»bctb« tbcTV I *ny jvwit to fccfrsnl 

ul tbo Oomruwat cnUbk lodU, •« Uw t»to (<) ca lJut .ctlko. 
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But this power is subject to vaiioii.s restnctions For 
instance, it does not extend to the alteration of any Act 
of Parhament passed since i860, or of certain specified 
portions of earlier Acts^, and does not enable the legislature 
to make any law afiectuig the authoiity of ]?arhament or 
any part of the unwritten laws 01 constitution of the United 
Kingdom wheieon may depend the allegiance of any person 
to the Crown or the sovereignty or dominion of the Crown 
in any part of British India - 

Measures affectmg the public debt or revenues of India, 
the religion or religious rites or usages of any class of His 
Majesty’s subjects in India, the discipline or maintenance 
of the mihtaiy or naval forces, or the relations of the Govern- 
ment with foreign States, cannot be introduced by any 
member without the previous sanction of the governor- 
generaP Every Act requires the governor-general’s assent, 
unless it 18 reserved by 4 um for the signification of His 
Majesty’s pleasure, in which case^the power of assentmg rests 
with the Crown The assent of the Crown is m other cases 
not necessary to the vahdity of an Act, but any Act may 
be disallowed by the Crown 

The procedure at meetmgs of the Legislative Council is 
regulated by rules made by the council and assented to by 
the governor-general ® 

Under the Act of 1861, the powers of the Legislative 
Council were stnctly confined to the consideration of measuies 
introduced into tlie council for the purpose of enactment or 
the alteration of rules foi the conduct of busmess® But 
under the Act of 1892 rules may be made authonzmg at meet- 
ings of the Council discussion of the annual financial statement 
and the asking of questions, but under such conditions and 
restnctions, as to subject or otherwuse, as may be prescribed 

' Namely, 3 & 4 WiU lY, c 85, except ss 81-86 , 16 & 17 Vict c gs » 
17 & 18 Vict c 77 , 21 & 22 Viot 0 106 , 22 & 23 Vict c 41 See 24 & 25 
Vict c 67, s 22, as amended by 32 & 33 Vict c 98, s 2 

* Digest, s 63 ^ Ibid 64 * Ibid 65, 66 * 

® Ibid. 67 ® See above, p 100 
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Under the rule* made in parrosnoe of this poorer the annual 
finanoial fftatement muat be made publicly in the council 
Every member ib at liberty to make any obtervationB he 
thinks fit and the finanouU member of the council and the 
president have the right of reply Under the same rule* 
due notice must be given of any question, and every question 
most be a reqneet for information only and must not be 
put in argumentative, or hypothetical or defamatory language 
No dlsouagion is permitted m rcepeofc of on anawer given on 
behalf of the Government and the president may diaalloir 
any question Trhioh m his opinion cannot be onsipered 
consistently with the pnblio Interest 

Besides the formal power of mating laws through the 
L^alative CounoJ the governor general has also nnder on 
Act of 1870^ power to l^islate in a more snmmary manner 
by means of r^olations for the government of oertain 
dJetnots of India of a more backward character which are 
defined by orders of the Secretary of State and which arc 
scheduled distnots within the meaning of certain Acts of 
the Indian L^mlature TJoder a section of the Act of i86x • 
the governor general ha* also power In oases of emergencv 
to make temporary ordinances which are to be in force for 
a term not exceeding six months 

The Governor General in Council also exercises certain 
legislative jwwers with respect to Isative States but In Ills 
executive capacity and not through his legislative council “ 
IjOCoI legislatures were established b> the Indian Councils 
Act 1861 for the province* of iladras and Bomhai and hai c 
under the iKrwers given by that Act since been established 
for Bengal for the United Provinces of Agra and Oudli as 
constituting a single province forthePunjob for Burma and 
for the province of Eastern Bengal end Assam * 

Tlie legwbtures for Madras and Borabav con-'lst of the 

‘ Met f ». I sbore p. 105 IXpn .1 s CA 
04 * 35 Vlct. c 67 «. 33. Di^ •- 69. 

• Prt Ctsplff T u. 7®» 4- 
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governor and Jus council, reinforced, for tlie purpose of 
legislation, by additional members These additional members 
must be not less than eight and not moie than twenty in 
number, and must include the advocate-geneial of the pro- 
vince, and at least one-half of them must b^ peisons not 
m the civil 01 military service of the Crown They are 
nommated by the governor m accordance with rules framed 
by the Governor- General m Conned and approved by the 
Secretary of State Under the existmg rules, their number, 
both at Madras and at Bombay, is fixed at twenty, of whom 
not more than nine may be officials TJie system of nomina- 
tion adopted is intended to give a representative character 
to the members Foi instance, at Bombay eight non-official 
members are nommated on the recommendation of various 
bodies and associations, including one recommended by the 
Corporation of the City, one by theUmveisity, and six by groups 
of mumcipal corporations, groups of district local boards, 
classes of large landholders, and associations of merchants, 
manufacturers, or tradesmen The remaining non-official 
members are nommated by the governor ‘ m such manner as 
shall in his opmion secure a fan* representation of the different 
classes of the commumty ’ 

In the provinces winch have legislative, but not executive, 
councils, the legislature consists of the heu tenant-governor 
and of persons nommated by him under similar rules and 
on the same general principles as those winch apply to the 
local legislatures of Madras and Bombay The number of 
the nominated members of the legislative council is twenty 
m Bengal, fifteen m the United Provinces, nine m the Punjab 
and Burma respectively, and fifteen m Eastern Bengal and 
Assam One-third of them must be persons not in the civd 
or mihtary service of the Crown ^ Of the fifteen councillors 
for Eastern Bengal and Assam not more than seven may be 
officials “ 

The powers of the local legislatures are more limited than 
^ Digest, s 73 “ See notification of Oct i6, 1905 
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thoee of tho legialiitive oonnoQ of the governor generfil 
Thev c&imot make any law nflfectmg any Act of Parliament 
for the time being in foroe in the provinoe and may not, 
without the previonB sanotlon of the governor general make 
or take Into conBideration any law — 

(o) affecting the public debt of India or the cnatom* duties 
or any other tax or doty for the time being in force 
and impoeed by the authority of the Governor-General 
in Council for the general purposes of the Government 
of India or 


(6) regulating any of the ourrent com, or the issuing of 
any hflla notes or other paper currency or 

(c) r^ulating the conveyance of letters by the poet office 

or measagee by the oleotno telegraph within tho pro- 
vince Of 

(d) altering the Indian Penal Code or 

(e) affecting the religion or rell^oni rites or naagte of any 

cloM of Hts Majesty^s snbjeots m India or 
(/) affecting the disoipline or maintenanoo of any part of 
TTib Majeety^s naval or military forcce or 
(g) regulating patents or copyright or 
(A) affecting the relations of the Government with foreign 
princes or States * 

Until 1892 their jxiwere were much restricted by tlreir 
inability to alter any Act of the Governor General in Council 
but ondei a provision of the Indian Councils Act 1892 the 
local legislature of any province may with the previous 
aanctlon of the governor general re^sxvl or amend as to 
that province any law or regulation made bv any other 
authontv m India * 

Acts passed by a local legislaturo in India require the 
assent of the govemor-gcneml ami are subject to dH 
allowance by the Crown In the same manner ns Acts of i 1 m* 
governor general s legislative council* Tlie restrictions on 

‘ *. ?<*• * 
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(3) The Aotfl paased by the Governor General m Conncn 
under the Government ot India Act 1833 and subae- 
quent statatee ' 

(4) The Acts paasod by the local I^islatures of Bladm* 
Bombay Bengal the North Weatom Provincee and 
Oudh (noTf the United Piovinoea of Agra and Oudh) 
the Punjab Burma and Eastem Bengal and Ansam 
Binoe their comtitution ooder the Indian Cooncils Act 
1861 (34 & 25 Viet 0 67) * 

{5) The R^ulatioaB made by the governor general under 
the Government of India Act 1870 (33 Viet 03)® 

(6) The Ordinance* tf any made by the governor general 

nndei b 33 of the Indian Coanoilfl Act 1861 (24 &■ 25 
Viot 0 67) and for the time being in force 

To theee may be added — 

(7) Orders in Council made by the King m Conncil and 
applying to India * 

(8) Statutory rules made Under the aothoritr of Fngllah 
AotB ° 

(9) Rules, orders regulations by laws end notifications 
made under the authority of Indian Acts 

Reriard editions of tbe«o Acts, ondttisg repealed msttcr bsTf been 
pobllilisd bj tile Legi«tiUre Depertroent 8acb of then • rrlite 

only to psrtlookr proriocee »re to be found In tbe Code' for tbeee pro* 
Tioert paUlidied by the LegkUtire Dcfartment 

Tb^ Acte arc to be fomul to the ToIainM of Cbdes meotfoaed sbore 

A Chrooologtcnl TsUe of uxl Index to three fire rUines of enectmeat 
here been compiled by the lodten LegWetlre Depertment^ 

ficoDtgeet t.69. 

* See e (• the Order In CouneU cemflnBJrtg the Extndlikia (TodU) 
Act i 89 t (I^• of 1S95), Staittory JttJn a»d Mrr £ce>W t '*971 the 
ffnrflMf Order hi Gnwfl of iSg7 which ffrre an eppeel inm tbe Briti^b 
Court In ZB "«nMr to tbe Bomhty High Ctoort Sfofrtoiry B"if Mfti 
JUrufd T 87 j »nd tbe lodUa (Forefgn JnrWHlon) Order In CtrandL 
roo? prrotfd beJor p. j88 

e g. tbe nde« msde under >. 8 of tbe lodlsn Conndl Act i89i(Di|mt 
*. 43). end under es. i A of tbe IndUn Owneflj \ct 1S9. (Dtgwt Cn, 

Tt« 1 f 0/ rach of lbc« b*ve been msde onder gerwrel Act* tare teen 
jmbibbed by tbe LegWetlre DepoHment, There ere »l-5 *ome lr«l end 
ecUfctloot of mW m*de owW locel \et*. 
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(lo) Rules, laws, and legulations made by tlio governoi- 
general or tlie Governor-General ni Council foi non- 
regulation provinces before i86i, and confiimed by 
6 25 of the Indian Councils Act, 1861 ^ 

These enactments are supplemented by such poitions of the 
Hindu, Mahomedan, and othei native laws and customs as 
aie still 111 force, and by sucli rules 01 principles of European, 
mamly English, law as have been apiilied to the country, 
either iindei the direction to act in accordance with justice, 
equity, and good conscience, or in other ways, and as have not 
lieen superseded by Indian codification 
Native law lias been wholly suiieiseded, as to criminal lav 
and procedure and as to civil procedure, by the Indian Penal 
Code, the Indian Codes of Criminal and Civil Procedure, the 
Evidence Act, and other snaetments, and has been largely 
superseded as to other matters by Anglo-Indian legislation, 
but still regulates, as personal law, most matters relating to 
family law and to the law of succession and inheritance among 
Hindus, Mahomedans, and othei natives of the country - 

The East India Company Act, 1793 (33 Geo III, c 52), The civil 
reserved to membeis of the covenanted civil service^ thej^i^Jm^ 
principal civil offices in India under the rank of member of 
council Appomtments to this service were made m England 
by the Court of Directors 

The Government of India Act, 1853 (16 & 17 Vict c 95), 
threw these appointments open to competition among natuial- 
born subjects of Her Majesty, and this system was maintained 
by the Act of 1858, which transfeiied the government of 
India to the Crown ^ The first regulations for the competi- 

' See above, p 102 Probably most, if not all of this body of laws has 
expired or been superseded 
^ See below, Chapter iv 

^ So called from the covenants into which the superior servants of the 
East India Company were required to enter, and by which they were bound 
not to trade, not to receive presents, to subscribe for pensions, and so 
forth Members of the cml service of India are still reqmretl to entei into 
sinular covenants before receiving their appointments » 

* See Digest, s 92 ‘ 
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tive exAmuiAtions were frnraed by Lord JlncanUy’s committee 
in 1854, and hare amce been modified from time to time 
Under the emting mlea the bmits of age for candidates are 
from twenty-one to twenty three. SncoeerfnI candidates 
remain on probation for one year and then hare to paw an 
exBimnation in subjeota speoUny connected with their fntnre 
dntiea they pass th^ receire their appointmenti from 
the Secretary of State Probationers are enoonraged bv a 
special allowance of £100 to peas their probationaiy year at 
a University or College approved by the Secretary of State. 

The Indian Qril Semoe Aot 1861 (24 A 25 Viot 0 54) 
whilst validating certain irregular appomtments which bad 
been made in the past expressly reserved in the future to 
members of the covenanted service aD the more important 
civil poets under the rank of member of council in the rcgnb 
tion provinces The sohedole of reserved posts, wliioh is 
ffhll m force * does not apply to non-regulation provinoe*, snoli 
aa the Punjab Oudh, the Central ProTinces end Burma, where 
the higher civil posts may be, and m praotiee often arc filled 
by military officers belonging to the Indian Army and others 
An Aot of 1870 (53 Viet o 3) after reciting that it is 
expedient that additional facflltfes should bo given for the 
employment of natives of India of proved merit and ability 
in the oinl service of Her Majesty in India authorized the 
appointment of any native of India to any office place or 
employment in the civil service m India without reference to 
any statutory restnction, bnt sobjoot to rules to bo made by 
the Governor General m Council with the sanction of the 
Secretary of State m Council ’ 

Little was done under this Aot until rules for regulating 
appointments under it were made during Lord Lytton'a 
goremment in 1879 TJie intention iraa that about a sixth 
of the posts reserved by law to Iho covenanted civil service 
should bo filled by natives of India appointed under theic 
rules and for the purpose of giving gradual efTccf to (Iifs 

lUiL st+. 


Dgwt, «. 9J- 
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bcliouiCj tho iiuinboi of appouit-mcnis iiuidc 111 England was 111 
1880 reduced by onc-suvth Tlie persons appointed iindoi the 
rules were often described as ‘ statutory civibans,’ and about 
sixty natives of India had been so axipomted when the system 
Alas changed m i88g The rules did not ivoiS: satisfactoiily, 
and m 1886 a commission, under tho presidency of Su Charles 
Aitchison, Avas appomted by the Govenmient of India Avith 
instructions ‘ to devise a scheme aa'IucIi might reasonably be 
hoped to possess the necessary elements of finality, and to 
do full justice to tho claims of natives of Lidia to higher 
employment m the public soiAuce ’ 

Under the scheme estabhslied m iimsuanco of the recom- 
mendations of Sir Charles Aitchison’s commission a pioAmicial • 
ciA’'il seiAuce has been formed by the amalgamation of the 
higher appomtments m A\^hat AA'as inenously known as the 
uncovenanted ciauI service AAuth a certam number of ax>poiut- 
ments pieAuously held by the covenanted civil service Tho 
loAvei grade axipomtments of what had been the uncovenaiited 
CIA’’!! service are now styled the ‘ suboidmate seiAuce ’ There 
are thus three classes of the general civil service, (i) the Civil 
Service of India, (2) the Provincial SerAUce, and (3) the Sub- 
ordmate Service The Civil Service of India is reermted by 
open competition m England The other tAVO services are 
recruited provinoiaUy and consist almost entirely of natives 
of the provmce The proAoncial service is fed mamly by 
direct recruitment, but, m exceptional cases, by promotion 
from the subordmate service In the executive branch the 
lowest grade m the provmcial service is the deputy collector, 
the highest m the subordinate service is the tahsildar Judi- 
cial officers of all grades belong to the proAoncial service ^ 

Besides this general service, there are special sernces such 
as the education department, the pubhc works department, 
the forest department, and the pohee department Appomt- 
ments to the highest posts m these departments are as a rule 

^ As to tho proportion of Englishmen in the Indian Civil Service, see 
Straohey, India, p 82 

to 
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made m England. The other posts are reonuted provinoially 
and are, like poets m the general servioe graded as belonging 
either to a provinoisJ servioe, or to a subordinate service * 

It IS only with reference to the four chartered high courtp 
that the judicial system of India a regulated by Enghsb 
statute Under the B^nlating Act of 1773 (13 Qtso HI 
0 t>3) a supreme court was eetabhahed by charter for Calcutta, 
and similar courta were established for Madras m 1800 {39 k 
40 Geo m, o 79) and for Bombay m 1833 (4 Geo IV 0, 71) 
The Act of 1781 (21 Geo HI o 70) rooogniied an appellate 
jorisdiotion orer the ooxmtry ooorta established the Com 
pany m the Presidency of Bengal • 

The Indian High Courts Act, 1861 (24 & 35 Viet 0 104) 
amalgamated the supreme ood sadr courts at the three 
premdenoy towns (that is to say the courts exercising the 
jurtsdiotioa of the Crown and the appellate and supcrvisional 
jurisdiotioa of the Company at thoro towns) b> authorizing 
the estabUshmeot of chartered high courts inhonting the 
junsdlotiou of both those courts Tlio charters now'rcgulatlng 
these high courta were granted In December z 6 t>S Tlio same 
Act authonied the cstabhahment of a new high CfOUrt and 
aocordiagly a oharter OBtablishing the High Court at Allahabad 
was granted m 1866 

Each of the four chartered high courts consists of a chief 
justice and of as manj judges, not exceeding fifteen as llts 
Majesty may tlilnk fit to appoint® 

A judge of a oliartcrcd lUgh court must bo cither — 

(а) a barrister of England or Ireland or a member of the 

ioculty of Advocates in Scotland of not lci*« tiuui 
fi\ Oscars standing or 

(б) a member of the chdl service of India of not lew tium 

ten years standing and having for at least thn'c 
j'cius served as or exercised the powers of a district 
judge or 

«ScTEaj4liKii*(tVopTri*i»dtofwUtIoo)Dec«midRncrt««!>'^ PI1.5S.rij. 
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(c) a poison liaving held judicial office not infciior to that 
of a subordinate judge, or judge of a small cause 
couit, foi not less than five yeais , or 
{c?) a pel son having been a jileader of a high couit foi not 
less than ten yeais ^ 

But not less than one-thud of the judges, mcludmg the 
chief justice, must be banisters 01 advocates, and not less 
than one- third must be membeis of the civil soivico of 
India ^ 

Every judge of a chartered high couit holds office duiing 
His Majesty’s pleasure and his salary, fuilough, and pension 
aie regulated by older of the Secietary of State in Council ^ 
Temporaiy vacancies may be filled by the Goveinoi-Geneial 
m Council in the case of the high court at Calcutta, and by 
the local government m other cases ^ 

The jurisdiction of the chaitered high couits is legulated 
by their chaiteis®, and meludes the compiehensive junsdiction 
foimeily exeicised by the supreme and sadi courts® They 
aie also expiessly invested by statute (24 & 25 Viet c 104, 
B 15) Avith admimstiative supeimtendence ovei the comts 
subject to then appellate jurisdiction, and aie empowered to — 

(a) call for letmns , 

(&) direct the transfer of any smt or appeal from any such 
court to any other comt of equal or superior juris- 
diction , 

(c) make general rules for legulatmg the practice and pro- 

ceedmgs of those courts , 

(d) prescribe forms for proceedmgs m those comts, and for 

the mode of keepmg book entries or accounts by the 
officers of the courts , and 

(e) settle tables of fees to be allowed to the sheriffs, attor- 

neys, clerks, and officers of the courts’^ 

^ Digest, s 96 ^ Ibid 97 ® Ibid 99. ^ Ibid 100 

^ Printed m Stahitory Rules and Orders Revised, vol vi 1 

" Digest, 8 loi ^ Ibid 102 
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liut tljftje niJee Sotnis nud tables are to ho Babjcet to tho 
provioufl approval of the Government of India or of tho local 
govermnent^ 

The buflmesB of the chartered high coarta is distributed 
among single jndgee and division courts m accordance with 
rules of court Bubjeot to any provision which may bo made 
by Act of the Governor General in Conned * 

The Govffnor Gondral in Conned may by order alter tJio 
local limits of the jonsdiotion of the several oliartered high 
courts and anthonae them to exercise jnnsdiotion over 
Christian subjects of His Majesty resident in Native States^ 
The old enactments requiring the obartered Ingli courts, m 
the oxeicise of their original junsdiotion with rcforencc to 
certain matters of which tho most important are inheritance 
and succession when both parties are subject to the same law 
or custom to decide according to that law or custom and 
when they ore subject to different laws or customs to deckle 
according to the law of the defendant are siiU in force sub 
jeot to such modiffoatlcms as have been or may bo made by 
Indian legislatloQ * 

Traces of the old oonfllots between the supreme court and 
the govoinor general s oonued ore still to be found m onaot 
monts which exempt the governor general and tho govemora 
of Madras and Bombay and members of their counoU from 
tho original jniJsdiotion of the obartered high courts in respect 
of anything counselled ordered, or done by any of tiwjm m 
thoir public capacity from liability to arrest or improonment 
in any civil proceeding in a high court and from being subject 
to tho criminal jurisdiction of a high court In respect of an> 
misdemeanour at common law or under any Act of Parlia 
ment' Nor arc the chartered high courts to exercbo original 
jurisdiction in revenue mattcis* 

The highest ofliciali in lodia are exempted from tho juris- 
diction of tho Indian chartered Idgh courts but under enact 
IGW. 103. lU'I ‘0+ 

* lUd. 105 ItW. loi 
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ments which aie still 111 foico^ ceitain ohences by pei sons com ts 
holding office uudei the Crown m India aie expiessly made offences 
punishable as misdemeanoms by the Higli Court in England 
These offences are — 

(1) Oppression of any of His Majesty’s subjects , 

(2) Wdful breach 01 neglect of the oideis of the Secietaiy 

of State , 

(3) Wilful breach of the trust and duty of office , 

(4) Tradmg , and 

(5) Receipt of presents 

Under an Act of 1797 (37 Geo III, c 142, s 28), any 
British subject^ who, without the previous consent in writmg 
of the Secretary of State m Council, or of the Governor- 
General m Council, or of a local Government, is concerned m 
any loan to a native pimce, is guilty of a misdemeanour 

Any of these offences may he tried and punished m England, 
but the piosecutioQ mush be commenced within five yeais 
aftec the comrmssion of the offence or the arrival m the United 
Kmgdom of the person charged, whichever is latei ® 

Supreme authority over the army in India is vested by law The army 
in the Governor- General m Council ^ Under the arrangements 
made m 1905 the commandei-m-chief of His Majesty’s Forces 
m India has charge of the Army Department, which to a certain 
extent corresponds to the War Office in England Subject to 
the admimstrative control of the Governor- General m Council, 
the same commander-in-chief is also the chief executive officer 
of the army Under the system m force before the changes 
mtroduced by the Act of 1893 he held special command of 
the troops m the Bengal Presidency, and exercised a geneial 
control over the armies of Madras and Bombay Each of 
these armies had a local commander-in- chief, who might 

^ Digest, s 1 17 

* This probably means any European Bn tisli subject See Digest, s iiS 

^ This IS the period fixed by 2X Geo m, o 70, s 7 But the penod under 

33 Geo m, c 52, s 141, IS SIX years from the commission of the offence 
and a shorter penod is fixed by the general Act, 56 & 57 Vict c 61 See 
Digest, s 119 1 

* See ibid, 36 
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be and in practice always was, nf^inted a member of the 
governor b eieoative counoil and the local Government of 
the preeidency had oeitam administrative powers in mUitary 
matters This system of divided control led to maoh In 
convenience and by an Aot of 1893 (56 4 57 Viot 0 63) the 
offlcee of the provincial command ers-in chief were abolished, 
and the powers of nuhtaiy control vested in the Governments 
of Madras and Bombay wore transferred to the Government 
of India. 

The administrative arrangements tmder the Aot of 1893 
name mto force on Apid i 1895 The Army of IndU was 
then divided into four great commands each imder a Hen 
tenant-general, the whole being under the direct oommand of 
the oommander in -chief in India and the control of the Govern 
ment of India In 1904 one of the commands was BboHshed 
and the army is now organised in tliree commands and two 
independent divisions, on© of which however will probably 
be absorbed mto one of tbe commands 

The army m India oooststs 6nt of His Majesty a forces 
which are under the Army Aot and secondly of the native 
troops of which the Biitisli offloers ore under tbe Army Act 
whilst the remainder ai© under the Indian Aitioles of ^\ar 
an Aot of the Indian Legislsturo* In 1905 the total strength 
was nearly 231 000 men of all aims, of whom rather more 
than 78,500 (inolading tbo Britisli oIUccts of the Indian Army) 
wereBrittsh. Thisisexolusivoofthonctlrerceerve inprocess 
of formation, oonsistlng of men who liavo served with the 
colours in the Native Army from 3 to 12 years and numbering 
now about 24 500 men and of the volunteers about 32 000 
in number enrolled under the Indian Volunteers Acts (W of 
1869 as amended \ of 1896) 

^Tion the Native Army was reorganized m 1861 its British 
ofllcerB were formed into thir© staff corps one for each of 
the tlire© armies of Bengal Madras and BombM Tlie 
ofEcers of the corps were In tlio first instance tmn ferTr<l 
Act t oC 1W9 s« smeneW by Act XII of iS^ 
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from the East India Conipnm’s annv, and a\oio snb‘^cqucntlv 
duwn fiom British icgiincnls In iSqr the tlnoo start coips 
were ainnlgainated into a single bodj% Ichoami as the Indian 
Staff Corps In 1902 the U'^c of the tenn ‘ Staff Coiqis ’ ■\\as 
abandoned, and these officers aie now said to belong to the 
Indian Army Tlie number of their establishment is ncarl}’^ 

3,200 They are recruited partly from young officers of 
British legiments and batteries m India, and partly by the 
apiiomtmcnt of candidates from the Ro3fal Military College, 
Sandliurst, to an unattached list, from winch they are trans- 
ferred to the Indian Army after a j’^eai’s dutj' with a British 
regiment m India After passing examinations in the native 
language and m professional subjects, an officer of the Indian 
Armj’^ IS eligible for staff emplojuncnt or command in an5’’ 
part of India The officers of the Indian Aimj^ are emplo3’’ed 
not onl}’' in the Native Army and in military appointments 
on the staff, but also in a^laige numbei of civil posts They 
hold the majority of appointments in the Political Depart- 
ment, and many administiative and judicial offices m non- 
regulation pro%nuces 

The Chartei Acts of 1813 and 1833 provided for the appoint- Ecclest- 
ment of bishops at Calcutta, Madias, and Bombay, and cstobijfih- 
conferred on them ecclesiastical junsdiction and power to 
admit to holy orders These provisions are still in force’, 
but the bishops who have been smee appointed for othei 
Indian dioceses, such as the diocese of Lahore, do not derive 
their authority from any Act of Parhament The salaries, 
allowances, and leaves of absence of the Indian bishops and 
archdeacons are regulated by the King 01 by the Secietaiy 
of State in Council “ 

The provisions summanzed above include all the matteis Subsi- 
relating to the admmistration of India which aie regulated 
by Act of Parliament, with the exception of some minoi 
points relatmg to salaries, leave of absence, tempoiaiy 
appointments, and the like ^ 

^ Digest, 88 110-112 ^ Ibid 113, 114. 
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The palarioe and ftHowftnocfl of the governor genoml and 
the governors of Mfuiras and Bomhay and of their rcepeotive 
ooonoils of the commander m chief and of Hentenant- 
govemors are fliod by order of the Secretary of State in 
Counoih Bubjoct to limits imposed by Act of Parliament ^ 
Botnin to Europe vacate® the officee of the governor 
genOTah of the govemom oi Madiaa and Bombay and the 
members of them reepeotave coimonji and of the commander 
In-chief * except that members of connoil can obtain six 
montha leave of absence on medical certificate* 

There u pownr to make conditional appointments to the 
ofBcea of governor general, governor and member of connefl * 
If a vacancy ooonrs in the office of governor general n-hen 
there ia no sucocasor or conditional sncoeeeor on the spot, the 
Governor of Madras or Bombay whichever Is senior m office 
fills the vacancy temjiorsrtly® A temporary vacancy In 
the office of Governor of Modras cr Bombay is filled by the 
eemet membtf* of oonnon • Pr o v isi on is also made for fiDing 
temporary vacancies in the officee of ordinarv or additional 
members of connoD 

Abeeoce on sick, leave or furiongh of persons In tho service 
of the Crown In India rs regulated by rules made by the 
Secretary of State in Oounefl* The distribution of patronage 
botwisen the different aothonlles may also bo regulated in 
like iBonner* 

^dminb The administrative arrangements which have liecn sum 
manied above depend mainly though not exolusivciy on 
inmt» not ^ots of Parllamont To describe the branolies of adminb 
wlifoh depend not on Acts Parliament but on 
odmiaktrotivo regulations would bo beyond 
tlie scope of this work For n description of them reference 
should bo made to such authontics as Sir Tohn Straelievs 
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excellGiit book on InduL 01 Ihc lalcsi of llio dcccntiml lopoils 
on the moral and jnatonnl progress of India Only a few 
of them can bo touched on hghtly hoic 

In the hrst place somollung must bo said about the Indian I'Tnancinl 
fatiancial system Tlic pimcipal licads of Indian lovcnue/^^^^'" 
as shown in the figures annual]}’' laid bcfoic Pailiamcnt, 
aic land revenue, opium, sail, blampb, exeihe, inovmcial 
latcs, customs, asscbscd taxes, foicst, icgistiation, and 
(iibutes fiom Native States The principal hcadb of oxpen- 
dituic aic debt sei vices, militai} sen ices, collection of 
levenue, commercial sci vices, famine iclicf and iiLsniniito, 
and civil scivicc But during iceent }cai& the sci vices 
grouped as commercial, namely, post ofiicc, tclcgiaph, laihvays 
and irrigation, have shown a surplus, and have been a souicc 
of icNcnuo and not of expenditure The most important 
head of revenue is the land revenue, a charge on the land 
w’hich lb permanently fixed in the grcatoi part of Bengal 
and m jiaits of Sladras, and periodically settled clsew'heic 

The central government keeps m its own hands the col- 
lection of ceitam levcnues such as those of the Salt Depart- 
ment in Northern India, thoTelegiaph Doi>aitment, and the 
levenues of Coorg, Ajmeie, and the Noith-West Piontioi 
Piovmce, besides ceitam receipts connected wuth the Aimy 
and othei sei vices It also deals dnectly rvith the expenditme 
on the Aimy and the Indian Max me, on certam mihtaiy 
works, oniailways and telegiajihs, on the admuustiation of the 
three small provmces whose levenue it receives, and on the 
mint, and -with the greater part of the post office expenditure 
and of the pohtical charges 

The other blanches of revenue aie collected and the other 
branches of expenditure are odnumstered by the provincial 
or local governments But the whole of the mcome and 
expenditure, whether collected or borne by the central or 
by the local government, is brought into one account as 
the mcome and expenditure of the Indian Empire ^ 

Smee 1871 the relations between central and piovmcial 
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finan ce have been regnlatod by quinquennial confraota 
between the central and each provinoial government Under 
iheeo oontracta the whole or a proportion, of oertam taxes 
and other reoeipta coUeoted by each provinoial government 
ia a*igned to it for meeting a preeonbed portion of tho 
administrative chargee within the province 

Tlie provincial govrrnmouta have thus a direct mlerest 
m the eSioiont ooUeotion of revenue and an mduconient to 
bo economical in oxpeuditaro emco Bavmgu effected by 
them are placed to their credit But thoj may not alter 
taxation or the rule* under wluoh the revenue is adnimw 
tered without tho aaaent of the Supreme Government 
Subject to general Hupemaion and to nileo sod conditions 
uonoermng sooh matteni ae the mamtenance of great linos 
of communication tho creation of new appointments tlio 
alteration of aoalcs of salaries and the undertaluing of nov 
general eorricee or duties hare a free hand In admhits 
tenng their share of the revenue The apportionment of 
revenue is settled afresh every five years after a review of 
the provinoial finance Any balance wliJoh a provincial 
govornnient can accumulate by careful administration is 
placed to its credit but on occasions of oxtraordlnarv strew 
ns during the Afglion ^^ar the central govorninciil 
Bomelimes called upou local gov enimcnts to surronder a slmre 
of their balances 

As has been said nliovo the governors of JUdrns and 
Bombav are assisted by executive councils A llcutonant 
governor has no executive council but has tbo liclp of a 
Board of Revenue in Bengal Eastern Bengal and Awam 
and tho United Provinces and of a Financial Comrafasiowr 
in the Punjab and Burma Madras has also a Board of 
Revenue Each province has Its secretariat manned accord 
ing to odmuilstrative requirements and also special depart 
meats, presided over by heads, such as the inspector general 
of police tho commissioner of excise tho director general 
of education, the inspector general of civil bosiutals the 
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sanitaiy commissiouer, and the chief engmeei of public 

woiks, foi the control of uiatteis which aie under provincial, 

as distinguished from central management There may be 

also siiecial officers in charge of such matters as experimental 

farms, botamcal gaidens, horse bieedmg, and the like, which 

lequue special quahfications but do not need a laige staff 

The old distmction betAveen legulation and non-regulation Regula- 

piOAunces^ has become obsolete, but traces of it remain m 

the nomeuclatuie of the staff, and m the ciualihcatioub for regulation 

provinces 

admimstiativo posts The coiresxiondmg distinction m 
modern xnactice is betivecn the regions which arc uiidei 
ordinary laiv, and the mote backward legions, known as 
scheduled districts, which arc under regulations made m 
exercise of the summary xioveis confciiod by the Govcin- 
ment of India Act, 1870 (33 Vict 03)" 

In each xnovmco the most important admimstiativo unit The 
IS the distiict There aie 249 districts in British India 
They vary considerably m area and population, from the 
Simla district m the Punjab with loi square miles to the 
Uppei Khyndwm in Burma with approximately 19,000 
square miles, and from the hdl district of North Aiakan 
with a population of 20,680 to Maimansingh with a popula- 
tion of 3,915,000 Li the United Pi evinces the distiict 
has an aveiage aiea of 1,500 01 2,000 square miles, with 
a population of 750,000 to 1,500,000 But m several pio- 
vmces, and especially m Madras, the distiict is much larger 
At the head of the district is the distiict magistrate, who The 
in the old legulation provinces is styled the collector and magis- 
olsewhere the deputy commissiouei He is the local repre- 
sentative of the Government and his position coiiesponds 
more nearly to that of the French 'prefet than to that of any 
English functionary^ 

^ See above, pp 1 01, 102 

^ See above, p 105, and East India (Progress and Condition) Decennial 
Report (1904), pp 56, 57 

^ See Strachey, 359 East India (Progress and Condition) Decennial 
Report (1904), p 57 
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He has afisistanU and deputies varying m number title 
and rank and his distnot is snb-divided for admmistratire 
pnrpoeee into charge* vrhicii bear different names m different 
parts of the ooontiy 

In most parts of India, bat not in Madras districts are 
grouped mto divisions under oommisBioners ^ho stand 
between the dislnot magistrate and Ins local goremnient 

If the district is, par excdlmce the adnimistmtiro unit 
of the Indian country the viUago may bo said to bo the natural 
unit It aiiSTVors very roughly to the EngLsh civil parish 
or the oontinontal coinmunt and it is employed aa the umt 
for re\enue and pohoo purposoj Its orgauisatiou diffora 
much in different parts of India but it tends to bo a self 
sufflomg conimumty of agnoultunsts It has its hfiadmou 
^vho m &ome provincca holds small pohco powers its account 
out who keeps the record of the State duos and mamtalns 
tho revenue and rent rolls of the nllage and its watohzuau 
and other menials In Bengal the village s^Ttem is loss 
developed than elsewhere 

Under \anoas Acts of the contml and local Indian 
l^ifllatnre* municipal and dwtnot Doancils have been ortab- 
lished in tho several provincee of India with limited powers 
of local taxation and administration Tliis systeni of local 
go\ernment received a considerable extension under tlic 
^^cerovBIty of Lord Uipou* 

Reference has l>oon made above to the four cluirtored high 
courts But tho term high court as used in Indian 
legislation,* Includes also Ibo cluol courts of thoeo parts of 
British India whidi aro outside tho junsdkition of tbo char 
tered high courts Thcao axe tho chief court of tlw Ihinjab 
established in 18O6 thoohief court of Lower Burma csUblishcd 
in 1900 and the courts of tho Judicial commissioneTS for 

See Oonminrtit of lodU AcU I Xl\ \\ »ml XX of iMj. ‘'kllf MrJ 
\.\H of iSS-^ ; Peogil Act III of 18S4 1 ComUy Afti I amf ll o{ tf as 
AeU 1 \ aod V of 1M4- 

bee *. 3 (24) of <be ladUn Orfwral CJio*rt trt (X of 
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Oudli, the Cential Piovmces, Upper Buima, Beiai and 
Smd The Punjab chief court has at present six judges, 
the Lower Bui’nia chief couit foui The new piovmce of 
Epstein Bengal and Assam lemains under the jurisdiction 
of the Calcutta high court 

These non-chartered high courts exercise with lespect 
to the courts subordinate to them the hke appellate jurib- 
dictiou, and the like poweis of revision and supervision, 
as are exeicised by the chaiteied courts, and their decisions 
are subject to the like appeal to the judicial committee of 
the Piivj' Council 

The proceduie of the several civil comts is regulated by Civil 
the general Code of Civil Piocedme, but then iiomenclatuie, 
classification, and jurisdiction depend on Acts passed for 
the difieient pio\auces Theie is usually a district judge 
for a district or group of districts, whose coiut is the chief 
civil tribunal foi the district or group, and who usually 
exeicises crimmal jurisdiction also as a sessions judge There 
are subordinate judges with lesser jurisdiction, and below 
them there aie the courts of the munsif, 01 of some petty 
judge -with a similai title The right of appeal from these 
comts is regulated by the special Act, and by the provisions 
of s 584 of the Code of Civil Procedure as to second appeals 
In the presidency towns, and m some other places, there 
are also small cause courts exercising final jmisdiction m 
petty cases 

The constitution, jurisdiction, and procedm*e of criminal Crumnal 
courts are regulated by the Code of Cmninal Procedure, ^tion 
which was last re-enacted in 1898 (Act V of 1898) In 
every provmce, besides the high comt, there is a court of 
sessions for each sessional division, which consists of a distiict 
or group of districts The judge of the court of sessions 
also, as has been seen, usually exercises civil jurisdiction as 
district judge There may be additional, joint, and assistant 
sessions judges There are magistrates of three classes, first, 
second, and thud Poi each district outside the presidmg 
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towns there is a magistrate of the first olaas called the datnot 
magistrate with subordinate magistrates unds Inm For 
the three preaidenoy towna there are special preadenoy 
magistratee and the seeaions divisions arrangements do not 
apply to these towns 

A high court may pass any sentence authorised by Ian 
A seesiona judge may pass any sentence authonied by law 
but eentonces of death must bo oonfinned by the high court 
Trials before the high court are by a jmy of iimo Trials 
before a court of sourions are either by a jurj or v, ilh asectwore 
according to orders of the looal Government 
Preeidonoy magistratoo and magletratcB of tlio first class 
can pass eeDtenoee of nupnsoanient up to two years and 
of fine up to r 000 rupoee. They can also commit for trial 
to the court of seaaione or high court 
l^Iagistratcs of the second class can imn scntcncoti of 
impnsoament up to six months and of fine up to 200 rupcce 
Magistrates of the third clan can pan sentences of imprison 
ment op to one month and of fine up to fifty rupe« 

In oertam parts of Bntieh India the local Government 
con, undoi e 30 of the Code of Crlraiiml Procedure hivnt 
mogurtrateti of the first clnss with power to trv nil ofTences 
not puntsliable with death 

In certom oases and under oertani restrictions magistrates 
of the first or If specially so empowered magistrates 

of the second class can pass wmtencce of whijiping 

A judge or magistrate cannot try a European Bntisli 
subject unless he is a justice of the peoce liigh court judges 
sessions judges district magistrates and presidencv roagis 
trates are justicee of the peace ex ofilclo In otlier cases 
a justice of the pence must be a European Bntlsh subject 
If a European British mibjeot is brought for trial before 
a magistrate he may claim to bo tned by a mixed jury 
The India ns defined by the Interpretation Act 1889 (32 

SiVtMk * 53 ^^*0* c. 63 s 18) and bv the Indian General Clauvs 
Act \\ of 1897 B 3 (27)) Includes not only the territories 
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compiised m British India, that is to say, the teiritoiies 
under the direct sovereignty of the Croivn, but also the teni- 
tories of the dependent Native States These are upwards 
of 600 in number They cover an area of nearly 700,000 
squaie miles, and^contam a population of about 62,500,000 
Then total revenues aie estimated at neaily Rx 20,000,000^ 

They differ from each othei enormously in magnitude and 
impoitance The Nizam of Hyderabad lules ovei an aiea of 
83,000 squaie miles and a population of moie than 11,000,000 
Theie aie petty chiefs lu Kathiawai whose teiiitoiy consists 
of a few acres - 

The teiritory of these States is not Biitish teiiitoiy Their Di vision 
subjects aie not Biitish subjects The sovereignty ovei reignty 
them is divided between the British Government and the 
lulei of the Native State m proportions which diffei greatly 
according to the history and importance of the several States, 
and which are regulated partly by treaties 01 less formal 
engagements, partly by sanads 01 charters, and partly by 
usage The maximum of sovereignty enjoyed by any of 
their ruleis is repiesented by a prmce like the Nizam of 
Hyderabad, who coins money, taxes Ins subjects, and inflicts 
capital punishment without appeal TJie nuiumum of 
soveieiguty is lepiesented by the loid of a few acres in 
Katina wai, who enjoys immumty fiom Biitish taxation, 
and exercises some shadow of judicial authority 

But in the case of every Native State the British Govern- Gtuual 
ment, as the paramount Power, — 

(1) exeicises exclusive control over the foreign relations of 

the State , 

(2) assumes a general, but hmited, responsibflity for the 

internal peace of the State , 

* Ex = tens of rupees 

- For fiurther details as to tlie Native States see East India, Moral and 
Material Progress, Decennial Eeport (1904), pp 15-50, and on the general 
position of these States see — Tupper, Our Indtan Proteciorate , Lee-Wameq 
Protected Princes of India , Strachoy, India, ch xxiv, Westlake, CIiapf(r‘i on 
Princijlcs of International Law, ch x, and below, chapter v 
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(3) aesomee a Bpeoial responflibility for the safety and 
welfare of Bntiah subjects resident in the State 
and 

{4) requires subordinate co-operation in the tmic of re- 
sisting foreign, aggression and m>iinbnnlng internal 
order 

It follows from the eioloairo control exercised by the 
British Government over the foreign relations of Native 
States that a Native State has not any international exist- 
enoe It does not as a separate unit form a member of 
the family of nations It oannot make war It cannot enter 
into anj treaty engagement or arrangement with any of 
its neighboors If for instance it wishes to settle a question 
of disputed frontier It does so not by means of on agreement, 
but by means of rules or orders framed by on oflBoor of the 
British Qovemment on the application of the parties to the 
dispute It oannot initiate or maintain diplomatio relations 
with any foreign Power in Europe, Asia or elsowboro It 
cannot send a diplomotao or consular olBoer to any foreign 
State It oannot receive a diplomatb or ooniular olBoer 
from any foreign State Any attempt by the ruler of a Native 
State to infringe these rules would bo a breach of the dutv 
he owes to the King Emperor Any attempt by a foreign 
Power to infringe them would be a breach of international 
law Hence if a subject of a Native State is aggno\cd by 
the act of a foreign Power or of a subject of a foreign 1 ower 
redress must bo sought by the British Government and 
conversely if a subject of a foreign Power is aggrieved b) 
the act of a Native State or of any of its subjects the foreign 
Power has no direct means of redress but most proceed 
through the British Government Consequent!} the British 
Government is m some degree responsible both for the pro 
tcchon of the subjects ol Native States when beyond the 
territorial limits of those States, and for the protection of 
the subjects of foreign Powers when within the territorial 
UniiU of Native States And as a corolUr} from thli rwpon 
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sibility, tlie Bntisli Government exercises control over the 

* 

protected class of persons m each case 
The British Government has recogmzed its responsibihty 
for, and asserted its control over, subjects of Native Indian 
States resortmg tp foreign couotnes by the Orders in Council 
which have been made for regulatmg the exercise of British 
jurisdiction in Zanzibar, Muscat, and elsewhere By these 
orders provision has been made for the exercise of jurisdiction, 
not only over British subjects m the proper sense, but also over 
Biitish-protected subjects, that is, persons who by reason 
of bemg subjects of prmces and States m India in alba nee 
with His Majesty, or otherwise, are entitled to British pro- 
tection And the same responsibihty is recognized m more 
general terms by a section in the Boreign Jurisdiction Act, 
1890 (53 &54 Vict c 37, s 15), which declares that where any 
Order m Council made in pursuance of the Act extends to 
persons enjoying His Majesty’s protection, that expression 
IS to include all subjects of the several princes and States 
in India 

The consequences which flow from the duty and power 
of the British Government to mamtain order and peace in 
the territories of Native States have been developed at length 
by Mr Tupper and Su Wilham Lee-Warner The guarantee 
to a native ruler agamst the risk of bemg dethroned by 
insurrection necessarily mvolves a correspondmg guarantee 
to his subjects against mtolerable misgovemment The 
degree of rmsgovemment which should be tolerated, and 
the consequences which should follow from transgression of 
that degree, are pohtical questions to be determined with 
reference to the circumstances of each case 

Tlio special responsibihty assumed by the British Govern- 
ment for the safety and welfare of British subjects, whether 
Enghsh or Indian, within the tenitones of Native States, 
mvolves the exercise of veiy extensive jurisdiction within 
those tenitones The terntones of British India and of the 
Native States are inextricably interlaced Th® temtonTs of 
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the Native 8tat4M are interBeeted by Bntiah railway lines, 
postal lines and telegraph lines British subjects European 
and Indian, freely and extensively resort to and reside in 
Native territory for purposes of trade and otherwise For 
each Native State there is a British political oMoer represent- 
ing the oirfl anthori^ exercised by the paramount power 
and in each of the more important States there is a resident 
pohtioal oflloer with a staff of subordinates Detachments 
of British troops oocupy cantonments in all the more impor 
tant military positians 

For the r^olation of the rights and mtarests arising from 
this state of things an extensive judicial machinery la required. 
It varies in character m different places and its powera are 
not everywhere based on the same legal principles For the 
proper control of the railway staff it has sometimes been 
found neoessary to obtain a formal cession of the railway 
lands In other oases a cession of jnrisdiotfon within those 
lands hoa been considered sufficient The jnrlsdiotion exer 
oised in cantonments bos been sometimes based on the 
extra-territorial oharaoter asserted for cantonments under 
European International law And a similar extra territorial 
oharaoter may be considered as belonging to the lesidoncics 
and other stations occupied by jxJitical ofBccn ^ 

The duty moumbent on Native States of sobordinate 
oo*operation In the task of resisting foreign aggression hss 
been iwognlxed and ejnplisnzcd by arrangements which 
were made during Lord Duffenn s vicoroyalty with several 
of these States for maintaining a number of selected troops 
m such a condition of effleieuG^ os will mske them fit to 
take tlie field side by ride with Bntish troops Other States 
have engaged to furnish transport corps The total number 
of these contingents ts about 17 500 men The ofilcerw and 
men ore to a great extent natives of the State to which thev 
belong but they arc inspected and odvised by Bntish oflkeni ’ 
The result of all these limitations on the powers of the 
» ^ below Oxiirter t Btrtcbejr p. 451 
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Native Indian States is that, foi puiposes of international position 
law, they oeciipy a very special and exceptional position 
‘ The principles of international law,’ declaied a resolution of States 
the Government of India m 1891 ‘ have no beanng upon the 

relations between the Government of India as representing 
the Queen- Empress on the one hand, and the Native States 
under the sovereignty of Her Majesty on the other The 
paramount supremacy of the former piesupposes and imphes 
the subordination of the latter ’ 


^ Gazette of India, No 1700 E, August 21, 1S91 
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DIGEST OF STATUTORY E^ACTMEVTS RELATES G TO THE 
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^ B — Tie marfiinat nfenmttt •• t^wnt imttor [ ] n»Jr<irfe fie 
rrprvduetd^ 

PABT I 

Thb Seceetabt of Statb nr Couiuoil. 

TKt Croxen 

1 — (i) Bntiah Indifi (a) te governed by imd m the name of 
Hx 8 Majesty the King (6) 

(2) AH nghts which if the Government of India Act 1858 
had not be«n passed, might have been excrclsorl by the East 
India Company m relation to ai^ temtories mav be excrotsod 
by and in the name of His Majestv as nghts inodeoital to 
the government of British India (e) 

(a) The expreenou Britfaih India and India are deOned by 
a 124 of this Digest, in accordance vith the loterpretatloo Act 1889 
(53 * 53 Vktt. 0. 63 a. 18) and the lodlao General Clauiee Act (X of 
1897 ».3(7}(37))- 

The Ungtugo oacd In the Act of 1833 (3*4 WlD. IV c, 85, •, 1) 
was the terrltoric* ««’ In the po —ca eiop and under the gorem- 
ment ^ the aald company A almflar ei p re w lop waa n*cd in the 
TpfRaw CotmeiU Act 1S61 (24 & 25 VTct, c 67 a. '*2). ITpoce qaeatlona 
aroae at to tho apfdkation of the Acta to tcTrhorlea ■nb'eqocntlr 
acquired- Tboae qneetlona bare hovrever wrr been »et at rest by 
a. 3 of the Indian Oonndla Act 1802 (55 4 56 Viet, c 14), which 
eipreaaly declares tho appUcabOjlr of the Acta of 1833 and 1861 to 
terrltortea snbeequently acqnlred. 

(b) The Royal Titles Act, 1876 (39 4 40 Viet. c. 10), anthorhed 
the Queen, with a view to the recognition of the tranafer of the poreru 
raent of India from the East India Company to the Crown, by Royal 
Froclaniatkm, to mahe sneh addition to the itjle and titles apper^ 
tainlug to the Imperial Crown of the United Kingdom and Its deptud 
enciea as to Her 3Iftf«ty might seem meet Aeeoidin^y the Qoecft. 
by prodamatlon dated April 8 i8y*«, added to her atrie and titles 
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the words, ‘ Indiac Imperatrix, or Eippress of India ’ (Loudon 
Gazette, April 28, 1876, 2667), and * Emperoi of India ’ forms part 
of the title of the present King 

(c) These nghts mclude the right to acquire and cede terntoiy 
See Laclmi Narayan v Baja Pratab Stngh, I L R 2 AH i, and p 36 
above, and note (a) to s 36 below 

The Secreiary of State 

2 . — (i) Subject to the provisions embodied in this Digest, 'I’hc Secre- 
tary of 

one of His Majesty’s pimcipal Secretaries of State (in this state 
Digest lef erred to as ‘the Secretary of State’) has and yjct c" 
performs all such or the like powers and duties in anywise ® 3 1 
relating to the government or revenues of India (a), and all 
such or the like powers ovei aU officers appointed or contmued 
under the Government of India Act, 1858, as, if that Act had 
not been passed, might or should have been exeicised or per- 
formed by the East India Company, or by the Ckiurt of Dnectors 
01 Court of Proprietors of that Company, either alone or by the 
direction or ivith the sanction or approbation of the C!Jom* 
imsbioners foi the Affairs of IndiaJ m 1 elation to that govern- 
ment or those revenues and the officeis and servants of that 
Company, and also all such powers as might have been exercised 
by the said Commissioners alone (b) 

(2) In particular, the Secretaiy of State may, subject to [3 (L 4 
the provisions embodied m this Digest, supermtend, direct, c 85, s ’ 
and contiol aU acts, operations, and concerns which m anywise ^3 1 
relate to or concern the government or revenues of India, and 

all grants of salaries, gratuities, and allowances, and aU othei 
payments and charges whatever out of or on the revenues of 
India 

(3) Any waiTant or writmg under His Majesty’s Royal [31 22 

Sign Manual which, before the passing of the Government of ^ j 

India Act, 1858, was requuedby law to be counteisigned by the 
president of the Commissioners for the Affairs of India must 

in heu thereof be countersigned by the Secretary of State (c) 

(4) Theie aie paid out of the le venues of India to l^he [21 & 23 
Secictary of State and to his undei secietaiies lespcctively, 10(5^ g 6] 


It ItEUT 


L 
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the like yearly palanes ^ may for the tune being bo paid 
to any other Secretary of State and Ine under Becretanee 
reepeotivoly (d) 

(а) Hio term rerentwe of India U retained here and elaeirhere 
thongb in an Act of Pariiament it ml^t now be more aeoorate to apeak 
of the rerennee of BritiA Trwliw 

(б) lie Seoretafy of State n the nunliter throogh whom the antho* 

nty of the Crown orer {■ ezertdsed In and thoa coere- 

aponda roughly to the preaidmtof the Board of Control {Commladooen 
for the Affaira of India) under ayatem which prevailed before tho 
Act of 1858 He is appointed the debvery of the Beals of offloe, and 
appointa two under aeoretanea, oiu) pennanect, who ia a member of 
the (Svil Serrieo, the other parllamaitary who changes with the 
GoTemment. EieAct of 1858 anthorixed the appointment of a fifth 
principal Beoretary of States in addition to the four prerloaaly 
(Home, Foreign* Colonial, and War). 

The office of Secretory of State iaconstitotionally a unit, though there 
are five officera. Hence any Seoreiary of State la capable of performing 
the functions of any other and coneeqnenUy it k ntual and proper to 
cQBier atatutory powera in general terms on a (or ^ the ”) Secretary 
of State, an ezpresnon ^ritUch is defi rvtd by the InterpietatioD Act 
1889, ^ meaning one of Her Majeety a principal Sccretarlea o( Slate 
Bat in matten relating to India there an> certain functions which must 
beexeretaedby theSeeretuyof State I* (^axed See Anson, Xriic axd 
CuMom of fke Oou^ilutton (second edition), IL pp. 167 '*8i 
(c) Bee c.g the pCDvialoaB as to remoraJ of officer* below u 2 1 
(cf) Le. £<1,000 to tbc Bccretarvol State £2,000 to the permanent 
Under Secretary and £i 500 to tho Pariiamentory Under Beoretary 


The Council of India 


The 
CoimcU 
of India. 
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3 — (1) Tlio Ckiuncil of India conswls of not more limn 
fifteen and not leas tlian ten menibcrB {a) 

(1) Tho right of filling any vacanoj In the Council of India 
i« vested m tho Secretary of State 

(3) Unlcs# at tlw tlmo of an nppomtmcnt to fill a vacanoj 
in tho Council of India nino of the then existing menilKiw of 
tho council aro persons who lia\-o aer>-cd or resided In Hritlnh 
India (6) for at least ten jears and Iin\o not last left Hrilish 
India more tlmn ten j-cam before tho date of their appoint 
mcnl tho i>cr»on aiipoinlcd to fill the Nae*iK\ rm»l be so 
(jualificd * 
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(4) Eveiy membei of the Council of India lioklb office, 
except as by this section piovided, for a teim of ten yeais. 

(5) The >Secietaiy of State may for special leasons of 
pubhc advantage leappomt foi a fuithei teim of five yeais 
any member of the Comicil of India whose teim of office has 
expued In any such case the reasons for the reappointment 
must be set forth m a muxute signed by the Secretary of 
State and laid before both Houses of Paihament Save as 
aforesaid, a member of the Council of India is not capable 
of reappointment 

(6) The Secretary of State may also, if he tlunks fit, L39«fc4o 
ajipomt any person having professional 01 other pecuhai ^ ' 
qualifications to be a member of the Council of India diumg 

good behaviour The special leasons foi every such appomt- 
ment must be stated m a mmute signed by the Secietaiy of 
State and laid before both Houses of Parhament Not moic 
than three persons so appomted may be members of the council 
at the same tune. If a membei bq appomted resigns his office, 
and has at the date of his resignation been a membei of the 
couned for more than ten years, the Kmg may, by wan ant 
under His Sign Manual, countersigned by the ChanceUoi of 
the Exchequer, grant to lum, out of the revenues of India, 
a letirmg pension durmg hfe of five hundred pounds (c) 

(7) Any member of the Council of India may, by writing 
signed by him, resign his office The instrument of resigna- 
tion must be recorded m the mmutes of the council 

(8) Any member of the Council of India may be removed 
by His Ma3esty from his office on an addiess of both Houses 
of Parliament 

(9) There is paid to each member of the Council of India 
out of the revenues of India the aimual salary of twelve 
hundred pounds 

(a) The Council of India is, in a certain, but very limited, sense 
the successor of the old Court of Directors Under the Act of 1858 
it consisted of fifteen members, eight appomted by the Crown,* and 
seven elected, m the first mstance, by the Court of Directois, and 
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^tiiegoently the ooanoO^tMdL He member* 0/ the council held 
office danng good bdh»Tlotir but Trere remormbk on to tddrec* by 
both Houtet of PtiUtmeot. By to Act of 1869 (32 A 33 VIot c. 97 ) 
the right of Ailing tU Ttotnetee In the oounofl n« retted in the Seerettiy 
of Sttte, and the tenure ^ru ohtnged from tenure dnnng good b^ 
htviour to tenure for t term of ton year*, with a power of reappoint 
ment for fire yeaii, for tpeoial reaeoni. By an Act of 16S9 (33 A 
53 Vkt. 0. 65) the Secretary of Stato waa authorixod to abatain from 
fflUng raoanoiea In the oounofl until the nnmber ahould bo reduced 
to teiL 

( 6 ) It will be obaerred that aerrioo or reaidenoe in BnliA India 
(see 21 A 33 Vkt 0. io 6 » a. i) not in India, Is the qiudificaticm. 

(c) Thin eroeptioual power which wae ccaiferred by an Act of 1876 
(39 A 40 Vlot. a 7), wae exendaed in the ease of Sir H S. Maine, and 
wa* probably conferred with apeoial reference to hi* ease 

4, A member of the Coimoil of India ia not capable of 
Bitting or voting in Parliament 

Thii reitriotion appUea to coat* In both House* of Parliament 

6 If at any time it appeals to Pariiamont expedient to 
reduce the number or otherwise to deal with the constitution 
of the CouQOii of India a< member of tliat oounoU is not 
entitled to claim any compensation for the loss of Ins office or 
for any alteration in the terms and conditions under which Ids 
office Is held unices he has served in lus office for a period of 
ten years 

enactment 1 * contained m the Act of 1869 which changed Iho 
tenure of member* of coundJ 

6 Tlio Council of India under tlio direction of tlio 
Secretary of Stato and subject to tlio provisions cmbodietl in 
this Digest conducts tho business transacted in tho United 
Kingdom m relation to the gotcmnicnt of India nml the 
correepondcnco witli India 

7 — (i) All iKJWcre required to l>o exercised I>\ tlie btvTrlnrv 
of State in Council and all powers of the Council of India 
may bo excrcaeU at meetings of the councD nt wblclt not lr« 
than five members arc present 

(2) The Council of India ma\ ml iioli^ithHtnndlnp nn\ 
vacanc\ in their iiumlxr 
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8 . — (i) The Secietary of State is tlio piesident of tlie President 
Coimcil of India, mth power to vote president 

(2) The Secretaiy of State m Council may appomt any ^ 21 ^ 22 ^ 
member of the Council of India to be vice-president thereof, ^1°* 0 

106, SS 21, 

and the Secietaiy of State may at any time lemove any 22 ] 
person so appointed 

(3) At every meeting of tlie Council of India the SecietaiT 
of State, 01 in his absence the \nce-piesident, if piesent, or 
m the absence of both of them, one of tlie membeis of the 
council, cliosen by the members piesent at the meeting, 
presides 


9 . Meetings of the Comicil of India are convened and held 
when and as the Secietary of State directs, but one such 
meeting at least must be held in eveiy week 

10 . — (i) At any meetmg of the Council of India at which 
tlie Secretary of State is piesent, if there is a diffeience of 
opinion on any question, except (cr) a question with respect to 
winch a majority of votes at a* meetmg is by this Digest 
declared to be necessaiy, the determmation of the Secretaiy of 
State is final 


Meetings 
of the 
conned 
[21 & 22 
Viot c 
106, 8 22 ] 

Procedure 
at meet- 
ings 

[21 & 23 
Vict c 
106, 8 23 ] 


(2) In case of an equahty of votes at any meetmg of the 
council the person presidmg at the meetmg has a castmg vote 

(3) All acts done at a meetmg of the council 111 the absence 
of the Secretary of State reqime the approval 111 wilting of 
the Secretary of State 

(4) In case of difference of opmion on any question decided 
at a meetmg of the council, the Secietary of State may 
requue that his opmion and the reasons for it be entered in 
the nimutes of the proceedings, and any member of the 
council who has been present at the meetmg may requue that 
his opmion and any reasons for it that he has stated at the 
meetmg be also entered m like manner 

(a) A majority of votes is necessary for decisions on the following 
matters — 

1 Appropiiationofrevenuesorproperty, s 23 « 

2 Issmng securities for money, s 28 
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3 B*le or mortgage of property i.3i 

4, Cantraoti, ■.32. * 

5 Altecatloii of nUrlei; •. 8a 

6 Fnrloo^ roles, t. 89. 

7 Indisn appclntaiieats, s. 9a 

8 Appolotmeoti of n&trros of Lidia to offices reaerved for TnHmn 
CSvil Borvioe, t. 94. 

9 ProTiriocial appobtmenU to post* on the GoTemor-Geoertl • 
Coonoll, B. 83 snd to resorred office*, s. 95 

Oommlt 11 The Secretary of State may oonstitnte committees of 
oomfllL tlie Council of India for the more convenient transaotion of 
business, and direct what departments of bneinees are to be 
106, *. *a] under those oommrtteee respectively and generally direct the 
manner m which all buBmess of the oonnoil or oommrtteee 
thereof ia to be transacted (a) 

(a) The ert»ting oonmilUoe* are Finance, Politioal and Secret 
Military Revenao and Slatistke, PobJio Work*, Stows, nnd Jodkial 
snd PoUki. 


Orders and PwjwicAM 

Sobml*' 12 — (i) Subject to the provisions (o^ embodied in this 
Digest every order or communication proposed to bo sent to 
andreoSIi every order proposed to be made In tho United 
of opiabni Kingdom by the Secretary of State under the Government of 
^”4^ India Act 185S must unless It has been submitted to a meeting 
of tho Council of India, be deposited in the oonnoil room for 
24* 35 1 the perusal of all members of the council during seven days 
before the sending or makiog thereof 

(2) Any member of tho Council of India may record in 
a minute-book kept for that purpose, his opinion with respect 
to any such order or oommunicatlon and a copy of evrrj 
opinion so recorded must be sent forthwith to tlm Secretnn 
of State 

(3) If tho majority of the Council of India so record their 
opinions against sny act proposed to be done tho Secretary of 
State must unless he defers to the opinion of tho majontv 
record his reasons for acting in opposition thereto 

(r) The qaalifieatlon* relate to nrgwy order* under *. U *f»d 
tecirt order* Tmder ». 14 
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13 . — (i) WlieiB it appeals to the Secretary of State tliat Provi- 
the dispatch of any communication or the making of any c^ses^of 
order, not hemg an order foi -which a majonty of votes at a 
meetmg of the Council of India is by this Digest declared to Yict c 
be necessary {a), is urgently reqimed, the communication may ^ ^ 

be sent 01 order made, although it lias not been submitted to 
a meetmg of the Council of India or deposited for the perusal 
of the members of that council 


(2) In any such case the Secretary of State must, except 
as by this Digest pro-vided ( 6 ), record the urgent leasons foi 
sendmg the communication or making the order, and give 
notice thereof to every member of the coimcil 
(a) See note on s 10 

(&) The exception is under the next section, s 14 

14 . — (i) Where an order concerns tlie levying of war 01 Provision 
the making of peace, or the treatmg or uegotiatmg -witH any secret 
pimce or State, or the pohcy to be observed witli respect to 
any prmce or State, and is not an order for which a majority patois 
of votes at a meetmg of the Council of India is by this Digest ni, 0 52, 
declared to be necessary (a), and is an order which in the 
opmion of the Secretary of State is of a nature to require 
secrecy, the Secretary of State may send the order to the 21 & 22 
Governor-General m Council or to any local Government or io6^g°27 ] 
officer m India -without havmg sub nutted the order to a 
meetmg of the Council of India or deposited it for the peiusal 
of the members of that council, and -without recording or 
givmg notice of the reasons for making the order ( 6 ) 

(2) Where any dispatch from the Governor- General in [33 Geo 
Council, or from the Governor m Council of Madias 01 of Y22 
Bombay, concerns the government of British India, or any of 
the matters aforesaid, and m the judgement of the authonty 106, s 28 ] 
sendmg the dispatch is of a nature to require secrecy, it may 
be marked ‘ Secret ’ by the authority sendmg it , and a dispateh 
so marked is not to be communicated to the members of tlie 
Council of India miless the Secretary of State so duects 
(a) See note on s 10 
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{h) The Act of 1784 (-4 Geo. ITT Bew. 2 c. 25) iriuch constihited 
the Board of Control, direcfrtl that a committee of aeorecy eofuliting 
of not more than three metnben, ahonld be formed out of the dlreotoa 
of the Company and, when the Board of Control i«ued orden requiring 
■eoreoy the committee of aeoreoy wai to tranamlt the orden to India, 
without Inform mg the other directon, (See above p. 63 ) Ihcae 
dlreotlonfl were reproduood by the Charter Act of 1703 (33 Gea IH, 
o. 52 aa. 19, 20), and by the Charter Act of 1833 (3*4 Will, IV c. 85 
aa. 35 36). The Government of India Act, 1858 (21 & Viet 0. 106, 
a. 2/), directed that orden which formerly went through the aecret 
committee need not be oommonlcatcd to the oormcll, nnleea they were 
orden for which a majority of votea of the oounoil wu required. There 
are almllar provlalona aa to dlapatchea frtm India. Secret orders 
are usually oonunonlcated to the Political and Secret Committee of the 
oounoIL (See above, a. 1 1 ) 

Signature 16 — (i) Every order or oonimnniofttion sent to India and 

addre*« of [oavc aa expreealy provided by thm Dlgeet] every order ninde 

in the United Kingdom in relation to the government of India 

\^t, c, under this Act muit be signed by the Secretary of State (o) 

lod, a* 

(2) Every dispatch from the Governor (^eral in Council 
or from the Gevemor in C^onoil of Madras or of Bombay 
most be addreeaed to the Secretary of State (6) 

(а) Thta reprodacee tho exlatlng enactmest, but of cooree apphe* 
only to official orden and eommunketiona. It li not clear to what 
prorifiocia (If any) the aaring refen. 

(б) Ibis recognizee the right of the GoTemments of 3 Iadrai and 
Bombay to communicate directly with the Secretary of State a right 
derived from a time when Madras and Bombay cosatitated Independent 
pretidenolea together with the Prealdenoy of Bengal, and before a 
general Government of India had been eatsbliihed, 

10 Wlien any order is sent to India direoting the actual 
commencement of boetOlties by His Majesty s forces in India 
the fact of the order having been sent most unle*s the onler 
has in the meantime been revoked or suspended, be commnni 
hf^toafn, cated to both Houses of Parliament within three months after 
* 33 sendmg of the order or if Parliament Is not sitting at the 
J06, t. 54,] expiration of those three months then withm one montJi after 
the next meeting of Parliament (a) 

(a) Sft also a. -*4 

CcTTc- 17 It IS the duty of tho Govefnor*Gcneml in Counefl to 
^poodroce Seeretan of State con tanfU and dnigcnth 


Oommanl 
cation to 
Parlia- 
nent as 
to orders 
for com- 
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an exact paiticular of all advices or intelligence, and of all governor- 

transactions and matters, commg ^io the knowledge of the 

Governor- General m Council and relatmg to the government, 

commerce, levenues, or affairs of India (a) [13 Geo 

in, 0 63, 

(a) This reproduces an enactment contamed m the Regnlatmg Act, s 9 ] 
^ 773 > I’y which Warren Hastmgs and his successors were directed to 
correspond regularly with the Court of Directors at home, hut its 
re-enactment would probably not be considered necessary at the 
present day 


Establishment of Secretary of State 


18 . — (i) His Majesty the Elmg may, by Order m Council, Estabhsh- 
fix the establishment of the Secretary of State in Council and ^e'^Secre- 
the salaries to be paid to the persons on that establishment 

(2) Eveiy such order must be laid as soon as may be before 

both Houses of Parhament 106, ss 15, 

16 ] 

(3) No addition may be made to the said establishment, nor 

to the salaries authorized by any such older, except by a 
siimlai Ordei in Council to be laid in hke mannei before both 
Houses of Parhament ^ 


(4) The regulations made by PCis Majesty for examina- 
tions, certificates, probation, or other tests of fitness in relation 
to appointments to jumor situations in the civil seivice apply 
to such appomtments on the said estabhshment 

(5) Subject to the foregoing provisions of this section, the 
Secretary of State in Council may make aU appointments to 
and promotions m the said estabhshment, and remove any 
officer or servant belonging to the estabhshment (a) 

(a) This IS the enactment by which the staff of the India Office is 
regulated 

19 . His Majesty may by warrant under the Royal Sign Pensions 
Manual, countersigned by the ChanceUoi of the Exchequer, 
grant to any secretary, officer, or servant appointed on tlie s iS ] 
estabhshment of the Secretary of State m Council such com- 
pensation, superannuation, or letinng allowance as may be 
granted to persons on the estabhshment of a Secretary of 
State undei tire laivs for the time being m force concerinng 



GOVERNMENT OF INDIA 


154 


[cn 


snperannuationfl and other aTlowanoe* to pereons havmg held 
oivU offioee in the public Bcirvico (a) 

(a) This gtre* the ttaff of the Iiuii& Office peDsIaiii 00 the dril 
eerrioe ioale, L e. one-nxtieth of ftnntul lelary for eedv yB*r of iOTTlce 
subject to oertsin oandltf ons An<t restrioticsii. 


/ndtun Appoxniments 

Indisjj 20 — (i) In any regnlatlonB for the tune being in foroo for 
the organization of the Indian Army proviBion must be made 
^0 * ” benefit of the aone of perBona who have served in India 

ic6,»». m the nnlrtary or otvil ecanoe oi the Crown or of the East 

y 4^ India Company equally advantageous with thoee which were 

p m force before the twentieth day of August one thousand 

^ 1 1 eight hundred and sixty and the seJeotlon of such persons is 

to bo in oooordanoe with regulations made by the Secretarv 
of State (a) 

[3^1 * 33 (2) Except as provided by this XHgeet all i>owots of making 

j regulations in relation to appointments and admissions to 
service and other matters connected therewith and 0! altering 
or revoking such regulations, v^ch if the Government of 
India Act 1858 had not been passed, might have been 
exercised by the Court of Directors or Ooramlssionors for the 
Affairs of India mav be exorcised by the Secrotarj of State 
in Council 

(o) Sootioni 33, 34 35 and 36of tbeGovrmiMnt of IndU Act 1858 
run ai foDors t — 

35. AH appointments to oadetshipe, nsval and niQitarr and all 
admtaskau to terrice not herein olbenria© eTpretsly provided for 
■hall bo vested In Her Majesty end tbe nsmes of perroim to be firm 
time to time recommend^ for sneh cadetsbipa and aerrke ihtU be 
submitted to Her Slajesty by the Secretory of State 

34. Regnlatloof shall bo made for admitting any persona befog 
nattmil bom subjects of Her Majesty (and of saeh age and qualifies 
(looa aa may bo prescribed in this behalf) who may bo demrmn of 
beeoralng candidates for cadetships In tbo engineers and In the artfikry 
to bo examined as candidates accordingly and for prescribing the 
bronebea of knowledge In which such candidates shall be etsmlned, 
sod generally for rcgolatlng and eondocting such e xamlnst lonv 

35, Not less than one tenth of the whole number of persons to he 
reeqpomendfd In anv ye«r for mflltaiy cadetships (other than cadet 
shlpTln the engineers and arlltleiy) shall be selected aeennlloK to sufh 
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regulations as the Secretary of State m Council may from time to time 
make m this behalf from among the soni of persons who have served 
in India m the military or civil service of Her Majesty, or of the East 
India Company 

‘ 36 Except as aforesaid, all persons to be recommended for mihtary 
cadetships shall he nommated by the Secretary of State and members 
of council, so that out of seventeen nommations the Secretary of State 
shall have two, and each member of conned shall have one , but no 
person so nominated shall be recommended unless the nommation be 
approved of by the Secretary of State m Coimcd ’ 

When the Government of India Act, 1858, passed, and for some years 
afterwards, the Indian Army (takmg European and Native together) 
was officered m two ways A certam number of cadets were appomted 
to Addiscombe, and thence, accordmg to their success m passmg the 
college exammation, went to India m the engmeers, artillery, or m- 
fantry Others received direct cadetships, and went to India without 
previous trammg The Act speaks of both classes ahke as receiving 
cadetships But the artillery and engmeers were not m practice taken 
into account m calculatmg the one-tenth under s 35 This bemg so, 
the effect of s 35 was, roughly speakmg, that one-tenth of the officers 
appomted to the Indian Army (exclusive of the engmeers and artillery) 
must be the sons of Indian servants 

The Act of i860 (23 & 24 Viot c 100), which abolished the European 
Army, and which was passed on August 20, i860, provided that ‘ the 
same or equal provision for the sons of persons who have served m 
India shall be mamtamed m any plan for the reorganization of the 
Indian Army ’ The mode of appomtment to the Native Army was 
meantime altered- In pursuance of tlus provision, an order was 
issued m 1862, under which the Secretary of State makes appomtments 
to cadetships at Sandhurst, fixed at twenty annually, hnuted to the 
sons of Indian servants The expenses of these cadets are borne by 
India, if them pecumary cmoumstances are such as to justify the pay- 
ment Regulations as contemplated by s 35 of the Government of 
India Act, 1858, have been made govemmg the selection, and are 
rigidly followed These cadetships differ from the old ones m that 
they are not dmectly and necessarily connected with the Indian Army, 
for a cadet might pass from Sandhurst into the British Army and not 
into the staff corps But the object is, of course, to supply the Indian 
Army The word ‘ cadet ’ m the Government of India Act has no 
express limitation, and the present cadets appear to fall withm the 
meamng of the term In practice, appointments of cadets do not now 
go to the King 

Section 34 appears to be spent, and s 36 to be vmtuaUy repealed by 
the abolition of the Indian Army The effect of the other two sections, 
so far as they are m force, is reproduced m the Digest 

21. — (i) His IMajesty may, by wntmg under the Royal Powers of 
Sign hlanual, countersigned by the Secretary of State, re- 
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Sftorrtaiy move or dwmiM any peraon holding office under the Crown 

of State u T « 

toremoTalUi Andia 
of ofBoer*. 

[y Geo 

nt 0 . 5*» 

-• 35 36. 

3*4^ I 
tv e. 85 
«-74.75 
ai k aa 
Viot. c 
106, *. 38 U 


(2) A oopy of any wnting under the Royal Sign Manual 
removing or dismiBsing any §uoh person must withm eight 

I days after the siguature thereof he oommunlcated to the 
Secretary of State In Conncfl 

(3) Nothing in this eoaotment affects [any of His Majesty’s 
1 powers over any oflSoer in the army or] the power of the 

Secretary of State m Council [or of any authority m India] 
to remove or dismiss any such person. 


This u an attempt to reprodooe the net result of a eeriee of enact 
menta, which are atill In the atatnte booh, bet the earlier of which 
were intended to gtve the Grown power over eerranta of the East India 
Company and, therefore, are not wboDy appUeeble to existing drctun 
atanoea. The aavlng words In square brackets do not reprodnce an> 
exulting enaotment, but represent the effect of the Uw 
The Charter Act of 1793 (33 Oeo. HI, c. 52) enacted (as. 35 3^) 
that — 

35 It ■Kail and may be lawful to and for the King a Majcaty his 
betn and nooecaocs, by any writing or hutruEneot under hk or their 
algn mannal, oounteraigned the president of the Board of Corumk 
skioen for the Affairs of India, to remove or recall any person or personi 
holding any ofBoe, emptoymeut or ocanmlaalon, dvil or military under 
the said united Company In India for the time being, and to racete 
and make rold all or every or any eppofaitnient or appointments, 
commlsflon or oommlsakms, of any person or persona to any such 
offices or employments and that aH snd every the powers and antborl 
ties of the respective persons so removed, recalled, or whoso appoint 
meet or oommlaaion shall be vacated, rbaJl coase or determlzra at or 
from such respeetive time or times as In tbo said writing or writing" 
shall be ex p re ss ed end speeifled in that behalf Frorided alway* 
that a duplicote or copy of every such writmg or inatrument un^r 
Hia Majesty s sign manoal. attested by the said president for the time 
being, shall, within eight days after the same ahall be algned Iiy Ilh 
ilajesty hla heirs or aocee sa ors. bo tranimitted or deUvered to (he 
chairman or deputy chairman for the time being of the said Ootopany 
to the Intent that the Court of Direotora of the said Company may be 
apprised thereof 

36. Provided always, that nothing In thM Act contained ihaD 
extend or be constro^ to pwilude or take away tbe power of the 
Court 0/ Dlreetori of the said Company from removing or reeaUtog 
any of tbe officers or servants of tbe said Company bnt that the said 
court shall and may at all times have fall liberty to remove recall, or 
dtsudss any of such officers or servants at (help will and pleasure In 
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the like manner as if this Act had not been made, any governor geueia), 
governor, or conimander-m-ohief appom?od by His Majesty, his heirs 
or successors, through the default of appomtment by the said Court 
of Directors, always excepted, anythmg herem contamed to the con- 
trary notwithstanding ’ 

The Charter Act of 1833 (3 & 4 Will IV, c 85, ss 74, 75) enacted 
that — 

‘ 74 It shall be lawful for His Majesty by any ivritmg undei his 
sign manual, countersigned by the president of the said Board of 
Commissioners, to remove or dismiss any person holdmg any office, 
employment, or commission, cml or military, under the said Company 
in India, and to vacate any appomtment or commission of any person 
to any such office or employment 

‘ 75 Pronded always, that nothmg m this Act contamed shall take 
av ay the power of the said Court of Ducctors to remove or dismiss any 
of the officers or seivants of the said Company, but that the said court 
shall and may at all times have full liberty to remove or dismiss any of 
such officers or servants at their a\t11 and pleasure ' 

And finally the Government of India Act, 1858 (21 & 22 Viet c 106, 
s 38), enacts that — 

‘ Any Avritmg imder the Royal Sign Manual, iemo\Tng 01 dismissmg 
any person holdmg any office, employment, or commission, civil or 
inihtary, m India, of which, if this Act had not been passed, a copy 
Avould have been required to be transmitted or dehvered withm eight 
days after bemg signed by Her Majesty to the chairman or deputy 
chairman of the Court of Directors, shall m heu thereof be commimicated 
withm the tune aforesaid to the Secretary of State m Council ’ 

The countersignature of the Secretary of State was substituted for 
the countersignature of the president of the Board of Control by the 
Government of India Act, 1858 (See above, s 2 ) 

The tenure of persons servmg imder the Government of India, or 
under a local Government, is presumably tenure durmg the pleasure 
of the Crown In the case of Grant v The Secretary of State for India 
tn Council, LR2CPD455 (1877), the plamtiff, formerly an officer 
m the East India Company’s service, appomted m 1840, and subse- 
quently contmumg m the Indian Army when the Indian mihtary and 
naval forces were transferred to the Crown, brought an action agamst 
the defendant foi damages for bemg compulsorily placed by the Govern- 
ment upon the pension list, and so compelled to retire from the army 
It was held on demurrer that the claim disclosed no cause of action, 
because the Crown actmg by the defendant had a general pouer of 
dismissmg a mihtary officer at its will and pleasure, and that the 
defendant could make no contract with a mihtary officer m derogation 
of this power In the case of Shenton v Smith (1895), A C 229, which 
uas an appeal fiom the Supreme Court of Western Austraha, it was 
held that a Colonial Government is on the same footmg as the Homo 
GoA'^ernment wth respect to the employment and dismissal of seivunls 
of the CioATO, and that these, m the absence of special contract, hold 
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tlioir offiooe dtmng ti» pleasure of the Orown. It© rwpondetit in 
08*0, having beeci gaxet,ed vithont any ipetrfal ooctraot to act 
temporarily aa medical officer daring the ebaorree on leave of the aotaal 
holder of the offloe, waa dLtmbaod by the Government before the leave 
had expired. It Traa held that he had no oenae of aoticm againat the 
Govemment. In the oaae of Dna v Qiuea (1896), 1 Q. B. 116 
It waa held that aervanti of the Grown, cdvD aa well aa military exc^t 
in epemal oaaea where it ia othorwiae provided by law hold their offioea 
only daring the pleaatrre of the &own. In thia oaae a petition of 
right had been preemted, and the oaae set np by the inppliant ms 
that Sir Qande MoDooald, Her Majeaty*! nnmmtfj m fr Cocanl 
General for the Ifiger Proteotorate In Afnea, acting on behalf of the 
Crown, had engaged him in the aervloe of the Grown aa oocanlar agent 
in that region for a period of thme yean cwtain, and hwn tnJrTwt flamag wi 
for haring been diamUaed before the expiration of that period. It 
appeared that Blr Claude McDonald himaelf held only dnring the 
pleaBXtre of the Crown. Mr Jnatice Day held that contracts for the 
eerrloe of the Crown were determlnaUe at the pleaanre of the Orovn 
and therefare directed a verdlet and Judgement for the Crown. The 
deddoc waa up he ld by the Coart of AppmL Snbaeqoently Mr Ihum 
bronght an acbon agatzut Sir dande McDonald, preanmabily for 
breaoh of oontraot, bat the actum was diamiaaed, and the dodnne 
that an agent who makee a oontraot on behalf of his principal is llabto 
to the other oostraotlng par^ for a breach of an implied warrant of 
his authority to enter Into the oontraot was held Inappiicablo to a 
contract made by a publio servant eeting on behalf of tbo Crown. 
Dssa V i/cDcmafdfiSp/), 1 Q. B.401 555 SwJeJunjtr^SofSf* 
India LL.R.27Bcm. 189 Fossr 8 ofS ftr India LKK 33CaL6d> 

It is tbe practice for the Beoretary of State In Oonnoil to make a 
formal oontraot with persons appoint^ in 'Engtanit to various branches 
of the Govomment servioo in India, e. g edaoatioc officers, forest 
officers, men m the Oeologkttl Sorrey and mechanks and artificers 
on railways and other works, and many of these contracts contain an 
agreement to keep the men In the •erriee for a term ecriein, Mohject 
to a right of dlsmissit for partkolar caosea. Whether and bow far 
the principles laid down in tho cases of Shaiion r Smith and Dunn r 
The Queen apply to these oontraets, is a question vhkh in the present 
state of tbe aathoritios cannot be considered freo from doabt. 

Tenure daring pleosore is the ordinary tenaro of pnblki servants in 
En^and, indodlng those who bdoog to the permanent ciril serriee 
■ml the servico of a member of the Civil Scrvtco of India h eiprcidy 
declared byhlacovenanttoeonUnuedorinEtbe picasurBofHlaSUJest^ 
Tenure during good bobavknir Is, aubject to a few exceptions (e. g Ibe 
auditor of Indian accounts 1 sco bdow s. 30), confined to persons 
bolding jndldal offices. But Judges of the Indian high courts are 
cxfrwily declared by statute to hoW during pleasuro t see Wow 
t 97 Tbe difference betacon the two form^ of tmore N that a person 
holding during good bcha\lour cannot be retnored from lU ofltcr 
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except foi such misconduct as would, m the opimou of a court of 
justice, justify his removal , whilst a pAson holdmg durmg pleasure 
can be removed without any reason for his removal bemg assigned 
See Anson, Law and Custom of the GonshtiUion (second edition), 
pt u p 213 See also WtUiSY Ghppa, 6 State Trials N S 311 (1846), 
as to removal of judicial officers 


PART II 

Revenues oe India 

22 . — (i) The revenues of India are received for and m the Apphoa- 

' • f'.T OH of 

name of Ris Majesty, and may, subject to the provisions revenues 

embodied m this Digest (cr), be apjihed for the pmposes of the 9S 

goveimnent of Biitish India alone s 27 

2 1 22 

(2) Theie are to be charged on the revenues of India alone — ° 

lOOj 6*> 2j 

{a) all the debts of the East India Company , and 42 ] 

(&) all sums of money, costs, chaiges, and expenses which, 
if the Government of India Act, 1858, had not been 106 
passed, would have been payable by the East India Com- 
pany out of the revenues ‘of India m respect of any 
treaties, covenants, contracts, giants, 01 habrhties existmg 
at the commencement of that Act , and 

(c) all expenses, debts, and habihties lawfully contracted 
and mcmred on account of the goveimnent of India ip) , and 

(d) all payments undei the Government of India Act, 1858 

(3) Eor the purposes of this Digest the revenues of India 
molude — 

(u) aU the territoiial and other revenues of or ansmg in 
British India , and 

(6) all tributes and other payments m respect of any 
teiiitories which would have been receivable by 01 m the 
name of the East India Company if the Goveimnent of 
India Act, 1858, had not been passed , and 

(c) all fines and penalties mcmred by the sentence or oidei 
of any couid of justice in British India, and all forfeitmes 
for Cl lines of any movable or immovable property {b) m 
Biilish Incha', and 
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(tf) an movable or imi^ovable property (c) in British India 
esoheating or lapsing for want of an heir or snooesBor (d) 
and all property in British Tndta devolving as 6osa 
vacantia for want of a rightful owner 

(4) other money veetod in, or arising or aooming from 
property or right* vested in His Majesty under the Govern 
meut of India Act, 1858 or to bo received or disposed of bj 
the Secretary of State in Coonofl under that Act must be 
apphed m aid of the revenues of India, 

(o) The qaaimoaUon refers to a 34. under which there k power to 
dispose of escheated property 

(6) See SkmlAijan v SarttaTji of Ststt /«• /ndw L L. R. 38 Bom 
314, 3 ar 

(c) Theezpreulanin the Aotis realorpenoaaleetate, but movablo 
or lamjoTahJe property k more inteZUglUe in India, wheiu tho fenns 
are defi ned by the General Ctaosea Act (X of 1897 a 3 (35), (34) ). 

(d) As to the ctreomstanoea under which pro p e rty ' In Trwl[* may 
osoheat or lapse to tho Ortrwn, see CcOntcr oj Ma^vllpttiQm r Obcb^ 
reaoita JTamuaapai, 8 Moore Ind. App. 500 j end Rmee Send Komir 
T iluxB StmMt Baiadoor L. R. 3 L A. pa. 

Control of 23 The expenditure of the revenues of India both in 
India and elsewhere Is subject to the control of tlie Secretaiy 
of State m CourwU and no grant or appropriation of *n\ 
ofrore- part of those revenues or of any other property coming into 
t 33 the poeseHuon of the Secretary of State in Counon by virtue 
2 of the Governmout of India Act 1858 may be made without 
the ooncurrenoe of a majority of votes at a meeting of the 
Gounod of India 

IHf seotlon of the Act of 1858 has gircn rise to qoeations an to the 
relations between the Secretary of State and his coaodb and betwren 
the Secretary of State In Coun^ and tho Oorenuneet of India. 

On tho first question there was an Imjiotlant debate In the Hou<o 
of Lords cm April 39, 1869 {Ilanaard 195 pp. 18 I--1846), In which 
tho Marquis of Salisbury and the Duko of Argyll took part and which 
waa TTuy^n remarkoblo by a difference of opinion between high legal 
anthorities cm tho construction of this seclioo, one view tho stricter 
h> 4 ng maintained by Lord Cklms and Lord Chelmsford, and a dlSavat 
Tiew by tho Lord Chancellor I«rd Jlatberiey The dheus^km 
showed that whilst the object and to some extent the effect of IhH 
section was to Impoao a constltotlonal restraint on the powrrs of the 
Secretary of SUto with respect to the eipcndituro of moswy yet lhii 
restraint could not be cffcctirely asserted In all caws, esptvUlly where 
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Iinp-rnl qit<‘stuui‘< unohi'fl Tor iii‘-lnnri> llii’ po\M'r (o uiiiKp 
wir nor<’^''inh nuoixos < vjit'iKlitnro nf n’\<nui“'. hiit is n jui\\or for 
tlu‘1 xoroisoof vlnoh tliorom urn'nc(M*f n^iinjont\ of \oti s nt n meet mg 
nf the ciMinoil nnnot K' mndo i n('u"-siin condition llio Sicrctar^ 
of StTt<> is n nuinlhT of the (’ihinct. nnd in Cnhincl qnosfmns tlio 
derision of tlir Cnhnn t imisf prtnnil 

\s to tin fcrond point, (pieshons hn\o Ihoii nusid ns to the ponors 
of the Indnn I/’gishtnr< to njiproprnt< h\ Tinlinn \cts to sporitio 
ohjorts proMnrinl nr Iinjuriil, sources of uiconic (-iioli .is ft rr\ foi's 
nnd ot!nr tolls, proics.. fit's, rit<s on Innd lirt'orc taxes nnd incoine 
taxis But r strict \im\ of tiu innolniint in tlu \t I of I.SmS would 
l*e mconsisti nt watli , he gt n«'nl course iif Indmn h i:ishitinn nnd would 
gne rise to inron\onienoc' in jinttire 

24 . Kxcijd f<ir inoM'jitmg or rtiiolling lutnnl mansion of Restne- 

His s Indinn ])Osst>s.,ionK, oi niuloi otliei sudden and nppi,””. 

urgent nrocssita the ii>\(‘nms of India am not wifhoiil 

* roaentirs 

cou'^ent nf hotli Houses of Pailiaiuenl applu able to defraying tonulunra 
, , , , , , opcrntioas 

the expen'ses of am nuiilarx <»])eration r-urit'd on lie^ond llie itcjond 

external frontiers of tliose jiossessions ha His Hajesta's foices f'^niicr 

eliarccd upon those reaemies [211^22 

\ JCt c 

As to (he ohjict nnd effet t of thisenneiinrnt, nnd in pnrtirnlnr n*; to loO, ■: 
aahrthor it requires the coiistmt of rnrhniiunt to lie ohlninetl before 
aa.nr i*? coninicnced, see Ilnni'nrd, 15*1, dula 10, i.^sS (Drhntes on 
passing of Goaemnirnt of Indin Act) Ifnnenrd, 2,^0, '\Ina’ 20 21, 2 p 
tS-S (Trnploa nicnt of Indinn Troops in "Mnltn) , HnnsnnI, 2q p Deeem- 
htr 16, 17, 1S7S (Afphnn Wnr) , Hnjunrd, 272. 273, dulj 27, p, 1S.S2 
{Tgapf) Hnn'^nrd, 295, Mnroh 5, 0, 16 iSS^; (.Soudan), Ilansnrd 
302, pp ,322-337, Januarj 25, i,SS6 {Anncxntion of Upper Burnm), 

Jiih 6 1896 (Sondnn) , April 13 iQOq (Tibet), Correspondence ns to 
incidence of cost of Indinn troops aihcn enijdo^cd out of India, J.S 0 
(C S131) Anson, /-euc nad Cu'^ttvi of the Cai'^tttuiit.v, Pnil 11 p 361 
(second edition) Sccnlsos 16 of this Digest 

25 . — (i) Such parts of the reacnucs of India as arc rennUed Accounts 
to the United Kingdom, and all money arising or ncci umg 

m tlie United Kingdom from any property or lights a^ested 

m His Majesty foi the puipioses of the goaeinment of India, [21 L22 

Vict c 

01 from the sale 01 disposal lliereof, must be paid to the 106, ps 
Secretary of State m Council, to be applied foi the puqioses 
of the Govornment of India Act, 1858 Vict 041, 

(2) All such revenues and money must be paid into the 26 &, 27 

Vict C 

B.anlv; of England to the ciedit of an account entitled ‘The g j 
Account of the Secretary’’ of State in Council of India ’ , 


II BEItT 


M 
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(3) The money placed to the credit of tliifl account is paid 
oat on dmfta or orders either signed by two members of the 
Connoil of India and coantersigned by the Secretary of State 
or one of his under eeoretanes or his aaaiFtant under secretary 
or signed by the aoooantant-general on the establishment of 
the Secretary of State in Council or by one of the two senior 
clerks in the department of that accountant-general and 
ooontersigned in snob manner as the Secretary of State in 
Council directs and any draft or order so signed 
countersigned effectually dischargee the Bank of England 
for aH money paid thereon. 

(4) The Secretary of State m Connoil may for the payment 
of current demands keep at the Bank of England such accounts 
aa he deems axpedient and every sneh accoont is to be kept 
in such name and be drawn upon bv snob person and in such 
msjiner as the Secretary of State m ConnoO directs 

(5) There are raised m the books of the Bank of England 
such accounts as may be neceasary in respect of stock vested 
in the Secretary of State in Council and any such account is 
entitled The Stock Account of the Secretary of State in 
Cotmoll of India. 

(6) Every account referred to in this section is a public 
account {a) 

(a) TUi seotloD ropments the prorlfhuu of the GoTemment of 
Tnrfifi Act, 1858 u modified by la A 33 Tkt c. 41 *. 3 and 26 A 37 
^ct e.73 a 16 tnd by existing prtchce 

PoTertof 26 The Secretary of State m Council by power of nttomev 
fOT*Ml^or executed by two members of the Council of India and counter 
pnrrhsw gumed bv the Secretary of State or one of his under secretaries 

of Block » •' , , 11 f 

and re- or ids assistant under secretary may authorise all or ant of 
the caeliiers of the Bank of England — 

(Vet* ” transfer all or an> part of any stock standing 

106 , «. 47 in the books of the Bonk to the neeount of the Setrefarr 
Vktr^^S. of State in Council and 

* (6) to purchase and accept stock on any such account 



in] DIGEST OF STATUTORY ENACTMENTS 163 


(c) to receive dividends on any stock standing to any such 
account , 4 

and by any ^v^ltmg signed by two members of tlie Council 
of India and countersigned as aforesaid may duect the appli- 
cation of the money to be leceived m respect of any such 
sale or dividend 

Provided that stock may not bo pin chased or sold and 
transferred undei the authority of any such general power of 
attorney, except on an order m ivritmg duected to the chief 
cashier and cluef accountant of the Bank of England, and 
signed and countersigned as aforesaid 

27 . All securities held by 01 lodged witli tlic Banlc of Provision 
England in trust foi 01 on account 01 on behalf of the Secretary socuntios 
of State m Comieil may be disposed of, and the proceeds 
theieof may be ajiphed, as may be authorized by oidei in io< 5 , s 48 

26 & 27 

ivritmg signed by two members of the Council of India and Vict c 73, 
countersigned by the Secietaiy of State 01 one of lus undei ^ 
secietaries, 01 his assistant under secretary, and directed to 
the chief casluer and chief accountant of the Bank of England 


28 . — (i) AU powers of issmng secmities for money m the 
United Kingdom which are for the time bemg vested m the 
Secretary of State m Council must be exercised by the 
Secretary of State m Council with the concurrence of a 
majonty of votes at a meetmg of the Couneil of India 
(2) Sueh securities, other than debentures and bills, as 
might have been issued under the seal of the East India 
Company must be issued under the hands of two members 
of the Council of India and countersigned by the Secretary 
of State or one of his under secretanes, or his assistant under 


Everoiso 
of bo^^o^\ - 
mg 

powers 
[21 & 22 
Viot c 
106, s 49 
26 & 27 
Vict c 
73.8 16 
S6& 57 
Vict c 70, 
8 5 ] 


secretary 

(3) All debentures and bills issued by the Secretary of 
State m Council must bear the name of one of the under 
secretanes foi India for the time bemg, and tliat name may 
be impressed or affixed by maohmery or otherwise m such 
manner as the Secietary of State m Council directs • 


M 2 
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Tbe enactments bj 'wfalch the ‘^eorptary of Btate ha^ from (Ime to 
time been utboriied to borrow under speolal Aoti, or for special 
poipoacB, snob os raihray*, not reprodnced Ltire. 


Acootinti 29 — (i) (o) The Seoretary of State m Comicll must 

to bo ^ V r. 

umujJly mthm the first fourteen days during which Parliament Is 
sitting next after tbe first day of May m erery year lay 
ment before both Housee of Parliament — 


VloL o. 

106, *.53] 


(a) An aooount for the financial year preceding that last 
completed of the annoa! prodnce of the revenues of 
Bntish India dlstlngniwhing the saTne imder fbe ro*peot’^ 
heads thereof at each of the sevciral provinces and of 
all the annual receipts and disbursements at home end 
abroad for the purpoees of the government of India 
distinguishing the same under the respective licada 
thereof 


(6) Tbe latent estimate of the same for the last finsDclal 
year 

(e) The amount of tbe debts chargeable on the rovomies 
of India with the rates of interest they respectirolv 
carry and the annual amount of that interest 
(rf) An account of the state of the effects and credits m 
each province and m England or elsewhere, npphoahlo 
to the purposes of the government of India, according 
to the latest advices whloit imve been received tliereof 


{e) A list of the eetablislunent of tlie Secrctaiy of State 
in Counofi and the salaries and aUownncen pajiihle In 
reepect thereof 

(2) If an} new or increased salary or pension of fiftr 
pounds a year or upwards luis been granted or creftteil within 
any year In respect of the said ostablisliment (h) the jiar 
tioulars thereof must be specially stated and cxplnlned at 
the foot of the account for tliat year 

(3) Tlio account must l>o accompanied b^ a statement 
prepared from a detailed report from each pronnre In IlrltWi 
Imlla in such form as l>est exliiblts the moral ami mntmnl 
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piogiess and condition of Biitisli ^India in each such pio- 
vince (c) 

(rt) At some time or other durmg the session of Parhament, usually 
lowards the end, the House of Commons goes mto committee on the 
East India Revenue Accounts, and the Secretary of State for India 
or Jus representative in the House of Commons, on the motion to go 
into comimttee, makes a statement m explanation of the accoimts of 
the government of India The debate which takes place on this state- 
ment is eommonly desciibed as the Lidian Budget Debate The 
resolution m committee is purely formal 

(6) The words ‘ in respect of the said estabhshment ’ repiesout 
the construction placed m practice on the enactment rcpioduced by 
this section 

(c) This IS the annual ‘ moral and mateiial piogicss lepoit ’ A 
special leport is published at the expiration of each period of ten years, 
givmg a very full and mterestmg account of the general condition 
of India at that date The last of these decennial reports was 
in 1904 


30 . — (i) {ci) His Majesty may, by warrant undei His 
Eoyal Sign Manual, coimtei signed by the Cliancelloi of the 
Exchequei , appomt a fit person to bo auditoi of the accounts 
of the Secretary of State m Council, and authoiize that 
auditor to appomt and remove such assistants as may be 
specified in the wairant 

(2) The auditor exammes and audits the accounts of the 


Audit of 
Indian 
accoimts 
m Umted 
Kmgdom 
21 & 22 
Vict c 
106, B 52 

44&45 

Viot 0 
63, 8 I ] 


leceipt, expenditme, and disposal m the United ICingdom of 
all money, stoies, and piopeity apphcable foi the puiposes 
of the Government of India Act, 1858 


(3) The Secretary of State m Council must by the officers 
and servants of his establishment produce and lay before the 
auditor all such accounts, accomjianied by piopei vouchers 
for their support, and must submit to Ins inspection all books, 
papers, and wntmgs havmg relation thereto 

(4) The auditor has power to examme all such officers and 
servants m the Umted Kmgdom as he thmks fit m relation 
to such accounts, and the receipt, expenditme, 01 disposal 
of such money, stores, and property, and for that purpose, 
by writing under his hand, to summon before him any such 
officer or servant 
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(5) The auditor must ^report to the Secretary of State in 
Council hifl approval or disapproval of the accounts aforesaid 
with such remarlcB and observations in relation thereto as ho 
thinks fit, BpeoiaDy noting any case if such there be m whioli 
it ajipearB to him that any money ansing out of the r»3Ti enucu 
of India has been appropriated to other purposes than those 
to winch they are applicable 

(6) The auditor must specify in detail in his reports all 
sums of money stores and property which ought to be 
acooxmted for and are not brought into account or ha^ o not 
been appropriated, m oonformlty with the provisionB of the 
law or Tdiloh have been expended or disposed of without 
due authority and must niso specify any defects, Inaoouraoles, 
or nregularitiee which may appear in the aooounts or in 
tlie authontlee vouchers or documents having relation 
thereto 

(7) The auditor must lay all such reports before both 
Houses of Parhament with the accounts of (ho year (0 wJitcit 
the reports relate 

(8) The auditor iiolds office during good behaviour 

(9) There are paid to the auditor ami ills assistants oat of 
tlie revenues of India suoli ealaries ns Hts Majestj bj warrant 
signed and countersigned as aforesaid niaj direct 

(10) The auditor and Jus assistauls ore for tlie puqwsos of 
saiJerannoatiou alioaunce in the some ixwitlon as if fiirv 
were on the cstAlilrsliment of the Socretors of State in 
Council 

(a) The duties ot the InHi* Office auditor as to IndUn rereoors and 
cxpoodlture corres p ond in sonw lespcetj to iho datles of the reap* 
tr^cT and aadltor-general with respeet to tho revenues of the United 
Kingdom. Dot the reports of the India Office aadltoc are not referred 
to the Pahlio Accounts Oommlltee of the House of Commons. A* lo 
the comptroller and auditor-geneml, >«ee tnwi lyitr nti ChH m of 
Die ConMitrlron (and ed,). pp 338 346, 
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II^ 


Peoperti, Contracts, and Liabilities 

31 . — (i) TJio Sccrclaiy of Stale in Council may, with the 
coiicmrcncc of a majoiily of \olcs at a meeting of tlio Council 
of India sell and dispose of any iiropoity foi the time being 
vested 111 His ^lajcsty foi the pui-xioscs of the govei nnient 
of India, and laise 11101103 on niy ^ucli propel 13^ by Ava3’^ of 
11101 tgage and make the piopei assuinnces foi any of those 
pinposes, and xmrcliase and acquuc 0115^ piopeit3'^ 

(2) All proiierty acquired m pursuance of this section vests 
in His Majcst3’^ for the seiviec of the govei nnient of 
India 

(3) Aiy assurance relating to real estate made by the 
authorit3'’ of the Sccrotaiy of State lu Council may be made 
undei the hands and seals of thicc niembcis of the Council 
of India 

32 . — (i) The Secrctaiy of State in Ckmiicil nia3% with the 
concurrence of a majority of votes at a meeting of the Council 
of India, make any contract for the jiurposes of the Govern- 
ment of India Act, 1858 

(2) An3'^ coutiact so made may be expiessed to be made 
by the Secietaiy of State 111 Council 

(3) Any contract so made, if it is a con ti act which, if made 
between piivate persons, would be by law lequired to be undei 
seal, may be made, varied, 01 discbaiged imder the hands 
and seals of two members of the Council of India 

(4) Any contract so made which, if it were made between 
private persons, would be by law required to be signed by 
the party to be charged therewith, may be made, varied, or 
dischaiged under the hands of tAvo members of the Council 
of India 

(5) The benefit and habihty of every contract made m pm- 
suance of this section passes to tlie Secretary of StaJI;e in 
Council for the time being 


Power of 
tJecrolnry 
of State to 
sell, mort- 
gage, and 
buy lao- 
perty 
[21 L 22 
Vicb c 
106, b 40 ] 


Contraetfi 
of Secre- 
tary of 
State 
[21 & 22 
Viet c 
106, s 40 
22 & 23 
Viet c 
41. s 5 
3 Edw 
3 TI,c II 
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(6) Every oontraot fey or reUting to the manufacture 
Bale purchase or supply of goods or for or relating to affircigUt 
ment or the carnage of goods or to inauranoe may be entered 
into made and elgned on behalf of the Secretary of State 
by any peruon upon the permanent eetabUshment of the 
Secretary of State duly empowered by the Secretary of State 
in this behalf subject to such rulee and reatnotione as the 
Secretary of State prescribes Contraota so entered mto 
made and signed are ae valid and e^eotual as if entered mto 
as prescribed by the foregoing provisions of this section. 
Partionlars of all contracts so entered into as aforoeaid 
most be laid before the Secretary of State m such manner 
and form and within such tlmee as the Secretary of State 
preeoribea 

ower to 33 — (i) The Governor General m Council and any local 
Government (o) may on bolialf and In the name of tlio 
S^lodia^ Secretary of State m Council and subject to such provisions 
\23 1 33 or rcstnotiOQs as the Soorotary of State in CoonoU ^ith tlio 
^ot. & 41 ^ majority of vote* at a meeting of the Council 

of India presonbee sell and dispose of any movable or inimov 
5^ a. 3] able pioperty (6) whatsoever in India within the limits of 
their resjieotlve govommente, for the time bemg \T»tcd in 
Hib Majeety for the purposes of the government of India or 
raise money on any suoh property by wa> of mortgage and 
mftt ft proper ARSunmoes for any 0/ thc*e puiptors and pur 
chase or acquire any properly motablo or immovable (6) 

In India within the Raid respeellvo limits and make anj 
contract for the puiposes of the Gov'emment of India Act 
1858 (c) 

(2) Every ossuranoe and contract made for the purposes 
of this section must be executed In such manner as tlie 
Governor General in Council b> resolution (d) directs or 
authoriies and If so executed may be enforced by or against 
tlie Secretory of State in Council for the time being 

(3) ^citlKT the Secretary of State nor an> member of the 
Council of Indio nor anMwrson executing anv such aMunmec 


Ill] DIGEST OF STATUTORY ENACTMENTS 169 

01 contiact, IS peisonally liable in|ie8pect theieof, but all 
liabihties m respect of any sucb assurance or contract aie 
borne by the le venues of India 

(4) All piopeity acqmied m pursuance of this section 
vests in His Majesty foi the seivice of the government of 
India 

(a) The woids ‘ 01 any ofiicei foi the time bemg entrubled vith the 
government, charge, or care of any presidency, provmce, 01 district ’ 
have been construed in practice as moludmg only heutenant-governors 
and chief commissioneis, and not ‘ district officers ’ m the special India 
sense They are, therefore, represented m the Digest by the expression 
‘ local Government,’ as defined by s 124 of the Digest 

(b) The words in the Act are ‘ real or personal estate ’ 

(c) Soon after the passmg of the Government of India Act, 1858, 
it became necessary to legislate for the purpose of determinmg hoiv 
contracts on behalf of the Secretary of State m Coimcil were to be 
made m India Before that Act it had been held that contracts made 
m England by the East India Company as a governing power could 
only be made under seal (Gtbson v EaM India Cornfany, 5 Bmg N C 
262) In India, at least m the presidency towns, certam documents 
leqmied sealmg for the purpose of legal vahdity The real seal of the 
Company was m England, but copies* were kept m Calcutta, Madias, 
and Bombay, and documents sealed with these copies were generally 
accepted as sealed by the Company Contracts not under seal were 
made m India on behalf of the Company by various officials The 
transfer of the powers of the Company to the Secretary of State m 
Council disturbed all these arrangements, and the Government of 
India Act, 1859 (22 & 23 Vict c 41), was accordmgly passed for deter- 
mimng the officers by whom, and the mode m which, contracts on 
behalf of the Secretary of State m Council were to be executed m India 
The Act was amended by the East India Contracts Act, 1870 (33 & 34 
Vict c 59) 

(«^) See the resolution of the Government of India in the Home 
Department of March 28, 1895, specifying the officers by whom parti- 
cular classes of instruments may be executed 

34 . The Grovernoi- General in Council, and any other Power to 

person authorized by any Act passed in that behalf by the ^o^eated 

Governor- General in Council, may make any grant or dis- 

position of any property in India accrmng to His Majesty by [16 & 17 

c 

forfeiture, escheat, 01 otherwise, to 01 m favour of any relative g 27 ] 
01 connexion of the person from whom the property has 
accrued, 01 to 01 m favour of any other peison » 

As to escheat, see note (c) on s 22 above 
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35 — (i) The Beoreta|7 of State in ConooU may sao and 
be Boed as well in India aa in England by the name of the 
Secretary of State in Connoii, as a body corporate (a) 

{2) Every person has the same remedies against the 
Secretary of State In Council as he might have Imd against 
the East India Company if the Government of India Act 
1858 had not been passed (6) 

{3} The propeity and effects for the time being vested in 
His Majesty for the purposes of the government of India or 
acquired for those porpoaee are liable to the same judge- 
ments and eieontions as th^ would have been liable to hi 
respect of llabihties lawfully incurred by the East India 
Company if the Government of India Act 1858 had not 


(4) Neither the Secretary of State nor any inembci of tUo 
CourKil of India is personally liable in reepeot of anj contract 
entered into or other habtlity incurred bj the Secretary of 
State or the Secretary of ^Ute m Council m bis or their 
official capacity nor m respect of any contract covenant or 
engagement of tlio East India Company but all such Uabflities 
and aH costs and damages m respect thereof are borne hy 
the revenues of India 

(d) Although the Secretary of State b a body corporate or Id the 
same poaUioD aa a body corporate, for the porpoao of contracU, tod of 
suing and bemg aoed, yot ho ia not a body corporate for the parpoae 
of holding property Soch p ru p et ty as formesiy vested, oe woukl 
have vested in the East India Company now vests In the Crowii. 
S« the remarks of Jame*. In Kitdoek r Srerttar}/ of State la 

ConneS (1880), L. R. 15 Cb. D i Tho Secretary of State In Oounril 
has privileges in respect of debts doe to him in India similar to those 
of the Crown In respect of Or om m debts in En^i^and (Tie SecrttaiTf 
of State for Inita r Bomhay londiny oarf Skipping Company 5 Pom. 
H. a Rep. 0 a J 23). 

(h) An action does not Be against the Ciwn in EnglsiKL The ool> 
legal remedy of a snhject against the Crown la England h by petltkm 
of right 

Until 1874 It was doubtful abetber a petition of right wooW he 
except for restitution of property detained by the Crown. Put In 
that year It was decided that a petition would Be for damigrs for 
hrehchofeontrortf/? T Thoma* L.R,ioQ P 31)1 and that decision 
has been foUosred la snb*eqnent caww- A [rtltlon of right does not 
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he for n lort except vlicrc (he \vrong coiuplnnicd of is detention of 
property, (he reason nllcgcd being (lie inilvim (lint (lie king can do no 
MTong For a MTong done by a person in ohcdienco or iirofcsbcd 
obedience to the CroMii the icmcdy is against the iMongdoor liimsclf 
and not against his ofiieial supcrioi, because the uKimalc supciioi, 
(lie Crouii. IS not liable See Clodc, Law and PracUcc of Pdrlton of 
Ihghi and P v Lords Connmsswncrs of the Treasury, 7 Q B 387, and 
Pahtg 7 t\ G^osc/icii, flSpS] 1 CIi 73 

. A petition of right docs not he in lespcel of propeity detained 01 
a contract broken in India 

In the ease of Fnih \ Peg , LB 7 E\ 365 (1S72), (he suppliant, 
b> petition of right, sought to iccoAcr from the Croun a debt alleged 
to ha^c become duo to (ho person uliom he icprcsentcd from the 
So\creign of Oudh, before that province uas annexed in 1S56 to the 
territories of the East India Companj'^ But it u ns hold that, assuniuig 
the East India Compnn}' became liable to pnj’ the debt b}' reason of 
(ho annexation of the jirovinco, the Sccrctarj'^ of State for India in 
Council, and not the Croun, ivas, under the provisions of the Govern- 
ment of Lidia Act, 185S, the person against uhom the supphant must 
seek lus remedy, and that consequently a petition of right ivould not 
he It was pointed out that the remedj’^ bj*^ petition of right was in- 
applicable, ns it was plain that the revenues of England could not be 
liable to pay the claim, and that consequently a judgement foi the 
supphant would be barren See also •J>oss v The Secrdai y of State fo) 
Indxa VI Conned, h R 19 Ex 509, and v Maiqtns of Sahsbui y, 

L E 2 Ch D 37S 

Under the enactments reiiroduced bj’" this section there is a statu- 
tory remedy agamst the Secretary of State m Coimcil, and that remedy 
IS not confined to the classes of cases for which a petition of nght w ould 
he in England See the judgement of Sii Barnes Peacock, C J, in 
the case of the P dL 0 Coxnjmiy v Sccidary of State for Indxa in 
Conned (1861), 2 Bourkc 166, 5 Bom H C E Apjiendix A, and 
Mayne’s Criminal Law of India, pp 299 sqq On the othei hand it 
A\ould appear that, apart from special statutory piovisions, the only 
smts W'hich could have been brought against the East India Company, 
and which can be brought against the Secretary of State m Council 
as successor of the Company, are smts m lespect of acts done m the 
conduct of undertakmgs which might be carried on by private mdividuals 
wathout sovereign poweis See Nobin Chundei Dey v The Secrdaiy 
of State for India, I L R i Cal ii (1875), Jehangir M Cursetji v 
Secretary of State for India in Council (1902), I L R 27 Bom 189, 
ShivaVhajan V Secretary of State foi India,!. L R 28 Bom 314 

A smt or action agamst the Secietary of State m Council may some- 
times be met by the plea that the act complamed of falls withm the 
categoiy of ‘ acts of State,’ and accordmgly cannot he questioned by 
a mumcipal court A plea of this kmd was raised successfully m 
several cases by the East India Company with respect to proceedmgs 
taken by them, not in their chaiacter of tradmg company but m their 
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ohiraoter of temt<itul toTyeigns. (Aj to the dlitlnotloQ botwcen 
tie*© two charaotoTi, lee OiSton v S<ut Indta 0 <m*pj*y (1839), 5 Bing 
N 0 . 263 Rafa of Ooorg t 3 ait Indta Company (i860), 29 B«v 300, 
at p. 308 and the onttn noted below ) And the pricelplee hdd down 
in these caM« haye been followed in the cuo of wlmnnr pnweeding4 
Kgalnit the Beoretaiy of Btate in ConnoIL 

The question i^etber the East TndU Cocopany were acting aa a 
loyareigQ power or ai a pnrato oompany waa raised in Moodalaf v 
J^e Eatt Indta Company (1785), i Bro. a 0 . 469 (roferrod to In 
PnoUau T Untied 8tat«i (iSi^), L. R. 3 Eq 659), hot the flat reported 
oaae in which the Company nieoeaifnlly raaod the defence that they 
were acting ai nTereigna, and that the acta complained of were acta 
of State, appeare to hare been The Nabob of tJu CarnaSto r SaM Indta 
Company (1793), i Vea. Jr 371 1 3 Ve*, Jr 56 ; 3 Bro. CL 0 . 293 j 
4 Bro 0 . 0 . loa ISiia waa a aolt for an acooont bronght by the Nabob 
of Aroot againit the Eaat India Company On the Leartag it appeared 
by the Company i answer that the inbjeot-matter of the inlt vsa 
a matter of poUtioal treaty between the Nabob and the Company the 
Company haring acted throoghoat the tran motion In their politioal 
capacity and haring been dealt with by the Nabob at if tbey were an 
independent aorerdgn. On thla groond the Mil wns diamliaed. 

The same pnndple wm followed In the case of The £aet Indta Com 
pany r djred Affy (1837X 7 Hoo. lad. App. 555 where it wmi held that 
the rofomptiaa by the Madras C'cremment of a )aghire granted by 
fonner Nawabs of the Oamatio before the date of ceoalon to the hast 
India Oompany and the rrgrant by tbe Madras Goreinment to another 
waa snob an act of aorerelgn power as precluded the Coarts from taking 
oognizanoe of the qoevtlon in a salt by the hela of the original grantee 

The case of BeireecAamd r i 7 pAiiutoii( (1830), 2 State Trials, N B. 
379 I Knapp P 0 . 316, raised the qoeetion as to tbe title to booty 
taken at Foonoh. and alleged to be tbe property of tbe Pclibwa. It 
held that the tranaaction baring been that of a hostile seUnre 
madii, if not flaffranU yet Hcsdsm eeeeanlt bdlo a municipal court had 
no jnrbdlction to adjudge on the sabjeot and that if anything bod 
been done amis% reoooroe ooold be had only to tbe Qorerament for 
redreao. This tlecfoion wo* followed in Fx j/e /> F JHamh (190-)' 
A. C. 109 

In the Tanjorecose HecrUaryvf SUtletnCotmeUof Indta v Kamachtt 
Boys Sahala {1859), 13 Moa P 0.33 abUl was filed 00 the equity sWo 
of tbe Bapreme Court of Madras to establish a olalm as iwirate property 
to certain property of whkh the Oorenuaent had taken pffweMloo 
and for an account The acts in question bad been done on behalf of 
the OoTomment by a commissioner appointed by them in eonnwdoo 
with the taking orer of Tanjore on the death of the Baja Slrajl without 
heirs. It was held that as tbe seizure was made by the British Oorern 
ment acting as a sovereign Power through Its delegate the East 
India Company it was an act of State to inquire Into tbe propriety 
of which a municipal court bad no jarisdJctloo. Lord Klnpdoan, 
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in delivering judgement, remarked that ‘ the general prmoiple of law 
could not, witli any colour of leason, be disputed The transactions 
of mdependent States between each othel are governed by other laws 
than those which mumcipal courts administer Such courts have 
neither the means of deciding what is right nor the power of enforcmg 
any decision which they make ’ It was held that the act complamed 
of feU within this prmciple ‘ Of the propriety or justice of that act,’ 
remarked Lord Kmgsdown, ‘ neither the Court below nor the Judicial 
Committee have the means of forming, or the right of expressmg if 
they had formed, any opinion It may have been just or unjust, 
pohtic or impohtic, beneficial or mjurious, taken as a whole, to those 
whose mterests are affected These are considerations mto which 
their lordships cannot enter It is sufficient to say that, even if a 
wrong has been done, it is a wrong for which no municipal court of 
justice can afford a remedy ’ 

In the Coorg case, Ra'ja of Goorg v EaU India Company (i860) 
29 Beav 300, the East India Company had made war agamst the 
Raja of Coorg, annexed his territory, and taken his property, mcludmg 
some of the Company’s notes The raja filed a bill agamst the East 
India Company, but it was held that the Company had acted m then 
sovereign capacity, and the biU was dismissed 

In the Delhi case, i?o;a Sahg Bam v Secretary of State foi India in 
Council (1872), L R Ind App Supp Vol , p 119, the question was 
as to the vahdity of the seizure, after the Indian Mutmy, of estates 
formerly belongmg to the titular Kmg of Delhi Here also it was 
held that the seizure was an act of State, and as such was not to be 
questioned m a municipal court 

In Sirdar Bhagwan Singh v Secretary of State for India in Council 
(1874), L R 2 Ind App Cas 38, an estate belongmg to a former chief 
m the Punjab had been seized by the Crown, and the question was 
whether it had been so seized m right of conquest or by virtue of a legal 
title, such as lapse or escheat It was held that the seizure had been 
made m right of conquest, and as such must be regarded as an act of 
State, and was not hable to be questioned m a mumcipal court 

Forestei and others v Secretary of State for India in Council (1872), 
L R Ind App Supp Vol , p 10, is a case on the other side of the hne 
In this case the Government of India had, on the death of Begum 
Sumroo, resumed property formerly belongmg to her, and the legahty 
of then action was questioned by her hens It appeared that the 
Begum had very nearly, but not qmte acquned the position of a petty 
Indian sovereign, but that she was a British subject at the time of her 
death, and that the seizine m question was not the seizure, by arbitrary 
power, of territories which up to that time belonged to another sove- 
reign State, but was the resumption, under colour of a legal title, of 
lands previously held from the Government by a subject under a par- 
ticular tenure, on the alleged determination of that tenure , and that 
consequently the questions raised by the suit were recognizable by 
a municipal court , 
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Domy SecT<iajyofSlaUforIndiatuCointea{iSy$),'L.R,ig'Bti 509, 
WBM a. ooM ammg ont of the extinction of a sovordgn power In Iirfla 
though not in ooneoquanoe ot hoetOltiec. It wm a »nit hitraght In the 
Engiwh Cotzrt ol (hAnoeay by orediton of the late King of Oodh agaiiut 
the BeoretAij of State u hit enooeacir It was held that as the debt 
had been mooired by the late king hi his oapaoity as torerelgii, and 
ooald not have been enforoed against htm u a olatm, it did not, 
upon the annexation of the kingdom of Ondh, Iwyime a legal obligation 
upon the Eaat India Company and therefore was not, ^ the Act of 
1858 tram f erred as a legal obligation against the Seoretary of State 
and OQ thia gr oun d a demurrer to the fadD was allowed. 

In the case of < 7 miU v Seeretarjf of Stott for Indta *» OonneS (1877), 
a G P D 445 46 Ik J G 681 a <km mrei was aDowed to an action 

by an officer of the East India Company’s semoe who had been com 
pnlsoilly retired onder the order of the GoTemment of India. Here 
the plaintiff was oleady a Bndeb snbjeot, but nothing turned upon thia 
For the order was held, as an act of adminktratUm in tbo pnhUo aorrice 
to be within the high powers of government formeriy entrusted to the 
East India Oompacy (not oa a trading company bat as a snbonliiiste 
OoTemmeot} and now to be exeredaed by tbo Government of India. 
In effect the qaeatkm was not of a sovereign act, but ol tbo powers of 
hi^ (but ftin subordinate) offixn of Government. 

In K%nloeii v Startarg of State for ludta (1879), L. R. 15 Ch. D l 
and 7 App. Ots. 619, which was one of the Banda and Klrwte eases, 
it was held that a royal warrant grantin g boo^ of war to the SeontaTy 
of State for India in Ooundl hi tanurt to dhrtrilmte amongst the persons 
found entitled to share it by the decree of the Court of Admiralty did 
not opento as a transfer of proper^ or create a trust and that the 
defeodant, being merely the agent of the sorereign, was not liable to 
account to any of the parties found entitled. 

In Wt^ker v Bturd, [1892] App Oas. 491 which wus an appeal to 
the Privy Connofl from the Soprome Oemrt of Nowfoondlaod, it was 
held that the plea of act of State, in the aense of an act, the jostiflea 
tkn of which on oocstitntional grounds cannot be inquired into, cannot 
be admitted between British subjects in a British cdooy In this 
case the ptufatfff complained of interference with his lobster fsetory 
and the ^fendant, a eaptaio of one of Her Majesty’s ships, pleaded 
that he was acting in t^ execution of his doty in oatryiDg out an 
agreement between the Queen and the Repubiio of France Bat the 
defence was not allowed. 

In Ooot V Spnjg [1899] A. G 57a it was held that grantees of 
oonocasiona made by the psramoont chief of Pondoland could not 
after tbo anneiatloc of PondoLmd by the Queen, enforce against the 
Crown the privileges and rights conferred by the conceasksia. The 
language oaed in the Tanjoro eoae wav quoted with approraL 

In Wett Rami Central Odd Jftnlng Coaipaay Umttrd r The Kinj 
[1905] 2 K. B. 391 it was hekl, on demurrer to o petitkm of right that 
damfigea could not bo rccorcred against tbo Crown In respect of goU 



in] DIGEST OF STATUTORY ENACTMENTS T75 

‘ commandeered ’ by tlic Boer Government befoie the annexation of 
the Transvaal 

The facts in Diileep Smgb’s case, Salc^ian v Seo etary of State fo) 
India in Council, [1905] i K. B 613, resembled those m the Tanjore 
case When the Punjab ivas annexed, the East India Company con- 
fiscated the State property, granted Duleep Smgh a pension for hfe, 
assumed the custody of his person durmg his mmority, and took 
possession of his private property It was held that these were acts 
of State, and that an action would not he agamst the Secretary of 
State m Council for arrears of the pension and for an account of the 
personal property 

On ‘ acts of State,’ see further, Mayne, Criminal Laio of India 
pp 318 sqq, the article ‘Act of State’ m the Encydopaedta of the 
Laws of England, and the cases collected m the notes on The Queen v 
The Commissionei 8 of the Treasury, L R 7 Q B 387, m Campbell’s 
Biding Cases, vol 1 pp 802 sqq The notes on Indian cases m that 
volume have been paitially reproduced above jMt Hamson Moore’s 
recent essay on Act of State in English Law (London, 1906) covers 
Muder ground, and touches on many points in the ‘troublesome 
borderland of law and politics ’ 

In smts or actions agamst the Secretary of State for breach of con- 
tract of service, regard must also be had to the prmciples regulatmg the 
tenure of servants under the Ciovra (see note on s 21 above) 

And, finally, the habfiity of the Secretary of State m Council to be 
sued does not deprive the Crown of the privileges to which it is entitled 
by virtue of the prerogative In Qanpat Pataya v Collector of Canara 
{1875), I L R I Bom 7, the priontyof Grown debts over attachment 
was mamtamed, and West, J , said — ‘ It is a umversal rule that pre- 
rogative and the advantages it affords cannot be taken away except by 
the consent of the Crown embodied m statute This rule of mtei- 
pretation is well established, and apphes not only to the statutes passed 
by the British, but also to the Acts of the Indian Legislature framed 
with constant reference to the rules recognized m England.’ 

As to the legal habihty of a colomal governor. Sir W Anson says — 

‘ He can be sued m the courts of the colony m the ordmary form of 
procedure Whether the cause of action sprmgs from habfiities m- 
ourred by him m his private or m his pubhc capacity, this rule ivould 
appear to hold good Though he represents the Grown he has none 
of the legal irresponsibihty of the sovereign withm the compass of his 
delegated and hmited sovereignty ’ Law and Custom of the Constitu- 
tion, pt n p 262 See HiU v Bigge, 3 Moore P C 465 , Musgwve v 
Pulido, Jj R 5 App Cos 102, Ntteaha Tamaki v Bakei, App Cas , 
[1901] pp 561, 576 

Tile procedure m smts agamst the Government m India is regulated 
by ss 416-429 of the Code of Civil Procedure (XIV of 1SS2) 
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^ PART IV 

The Gk)vzRiTOR Ghnebal m CoimoiL. 

OauToi PowTg of Oovtmor Oentnl »n Council 
G«n«l 36 — (i) The Bupermtendenoe direction end control ot the 

£d*” 01 ^ military government of Britiah India Ib vceted in 

^TOTor Governor General of India in Cotmoil (a) 

( 2 ) The Governor General in Coonoil is required to pay 
[m G©o. due obedience to all snoh orders as he may receive from the 
nEo.6j, Qf State (6) 

JvtT' (a) It is dificolt to reprodnoe with nocnrwoyecaobiieiits which rtga 
■ 39.] lated the powen and dobe* ot tho GoTemar^OciianJ and Mi Cocmcdl 
in the daji of the East India Oomponj 
Soctkm 9 of the Eogulatlng Aot of 1773 (13 Gea HI, c. 63) enacts 
that the aald goTemar general and eormen (L a the Oovemor-Oenenl 
and Council of Bengal), or the major part of thean, shall bare 
power of ripen n, tending and oontnjllng the prcwldeaide* of Hsdrta, 
Bombay and Benooolen rewpeottrely ao far and In ao mnoh as that it 
ahall not be lawful for any preddeot and ootmcD of Madras, Bombay 
or Benooolen to make war treaties withoot the prerlons coosent 
of the govemor-general and oonncfl, except In cases of inunlncnt 
necessity or of epecdal csdera from the Compeny Bee a. 49 of this 
Digest Section 39 of the Charter Act of 1833 (J ic-4 TVHL IV c. 85) 
declared that The superintendeoce, dlreetioo, and control of the 
wfaede oItII and mUitoiy goreniment of aD the said tenitoriea and 
rBTvnuos in India ahall be and is hereby rested in a gOTeTnor-grnend 
and ooundllota, to bo styled **13ie Goronior'Cencnl of Indu in 
Cotincfl. 

Since Indls has been pisoed under tbe direct goremment of the 
Onnm tho governor general has also been viceroy as tho repreaeotatirr 
of the Queen. Lord Canning was the first viceroy 

The Qovemor General in Council b often described as tho OoTcra 
roent of Indls; a descnpUoa whkh Is fecognIzt?d by Ind i a n leghlalkei 
(\ofi 897 a.3(M)>- 

Of ooorae the reprodootlon of statutory eDSotmects embodied in Ibu 
Digest Is not on exhaustive statement of the powers of tbe Oomnoe 
General In CooueiL For Instanco the powera of tbe Ooremment of 
India, as the paramoont authority In India, extend beyood tbe limits 
of British India. 

Again, the Governor-General In Council, as rrimvcnting the Ot »n 
In India, enjojs. In addition loany statutory powers, swli of the poarrs 
prerogatives, privilefes, snd imnionlties appertaining to tbe Crown 
assure appre^ato to the ensp and eomi tent with llte sratem of law 
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m foicc m India Thus it lias been decided that the lulc that the 
Cioira 16 not bound by a statute unless exuiessly named therein applies 
also m India See Secieiary of St<ite fo) India v Bombay Landing and 
Shipping Company, 5 Bom H C Rep 0 C J 23 , Oanpat Pataya v 
Collector of Canaia, I L R i Bom 7 , The Secretaiy of State for India 
V Matthuiabhai, I L R 14 Bom 213, 218, Bell v Municipal Com- 
missioners for Madras, I L R 25 Mad 457 The Governor-General 
m Council has also, by delegation, poners of makmg tieaties and 
aiiangements with Asiatic States, of exeroismg jurisdiotion and other 
powers m foreign temtory, and of acquiring and cedmg territoiy 
See Damodhai Khan v Deoram Khanji, I L R i Bom 367, L R 
2 App Cas 332 , Lachmi Narayan v Baja Pratab Singh, I L R 
2 AH I , Hemchand Devchand v Azam Salarlal Chhotamlal and The 
Talida of Kotda Sangani v The State of Oondal, A 0 , [1906] 212, and 
below, p 387 JMorcover, the Government of India has powers, 
lights, and privileges derived, not from the English Crowm, but fiom 
the native prmces of India, whoso rule it has superseded Foi instance, 
the nghts of the Government m respect of land and minerals m India 
arc difieient from the rights of the Crown m respect of land and rmnerals 
m England Mdiether and in what cases the Governor- Geneial has the 
pieiogativc of pardon has been questioned The powei is not expressly 
confciied on him by his warrant of appomtment, but it would be stiango 
if he had not a power possessed by all colomal govemoi’s Howevei, 
the pouer of leunttmg sentences undci the Code of Ciinunal Proceduio 
makes the question of little piactical miportancc As to the preroga- 
tives of the Crown m India and elsewhere, see Chitty, Praogatives of 
the Crown , Forsyth, Cases and Opinions, chap v , and Campbell’s 
Riding Cases, vol inn pp 150-275 

The Madras and Bombay Armies Act, 1893 (56 I't 57 Vict e 62), 
took away the military control and authority previously cxeicisable 
by the Goveimnents of Madras and Bombay As to the power of 
the governor-general to grant military commissions, sec the note 
below, p 267 

(6) This reproduces part of s 9 of the Regulatmg Act (13 Geo 111 , 

® <53), which directs that ‘ the said governor-general and council for 
the time bemg shah, and they are hereby directed and required to 
obey all such orders as they shall receive from the Court of Directors 
of the said umted Company ’ This enactment ivas necessary at a time 
uhon the relations to be regulated were those between the statutory 
governor -general and his council on the one hand and the directors 
of the Company on the other, and, bemg still on the statute book, is 
reproduced here But, of course, the relations between the Secretary 
of State and the Government of India are now regulated by constitu- 
tional usage 

The Qovei nor-General 

37. The Governor -Geneial of India is appointed by His Tlio 
Majesty by warrant under the Royal Sign Manual * |enera] 
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Tai * 22 The appgtntmont of the goTomor-gener*! U m*/tn un the adnce 
wot, 0, of the Prime ^Tlnutiir ^ 

106 1. 39]. ^ gOTemoc-goaeral oHiiOy bold* oflioe for a term of fi\-o 

Ae to ha roUgiiatkm. aee bdoir «. 83 


TAa Oounal of Vte Oortmor QentrtU 
Coartitu* 38 The oouncil of the Governor General of India, ae oou 
gOTemor etituted for executive purpoeee oonsista of the ordinarj mom 
8^^^* bens and of the eitraordmary member (o) (if any) thoroof (6) 

(a) Bee 1. 40, 

(b) Thii eeotion does not roprodaoo any spooifio eoaotmoot, but 
reproftonta tho wrlgtlng 1 a 


Ordinary 39 — (i) Tho ordinary membere of tho governor goueral u 

oounod are appomted by Hia Majeety by warrant under tho 


[31 & 33 
Viot. 0 
106, *.7 

07 «. 3 

97 ■•S 

)i s. I 


Royal Sign Mannal . 

(2) The mimbor of the ordinary membcffs of tho governor 
general s ooonoil 1b five or if His Majeety thinW £t to afipoint 
a uxth member six (a) 

(3) Of tho ordinary membors of tho gov ornor gouoral s 
counoil three must bo poreons who at ih» timo of thoir 
appointment have boon for at least ton 3 oars in tho sorvico 


0*^]'^ of the Crown in India (6) and one must bo a hamalor uf 
England or Ireland, or a member of the laoultj of Advocatcb 


of Bcotland of not lees than five years standing (c) 

(4) If any person appointed an ordinary member of tho 


governor general s council is at the time of Ins appomtmont 
in tho mihtary service of tho Gown he may not during his 
continuanoo in office as such member hold any mihtary 


command or bo employed m actual military duties 

(a) The nomber !■ at present an- The power pven by 37 & yS tTcU 
c. 91 to appoint a aixtb member apodBcally for public worki piupcaca 
vu made a general power by 4 £dw VII c. 26. Uader exhllng arraage- 
menU the boalooaa of the GoTenunent of India Is dlstribated between 
nmo deportment! — finance, Foreign, Uomo, Legialatire Porenue and 
Agrtculture, Pabllo Works, Coeamerco and IndmUy Army iUlitary 
SapjJy Of these the Foreign Department fa under the immedfato 
fuperintendcnco of tho gOTemor-general, and the Army Departmcnl 
fa under tho eommander hi<Uef ol Ufa il*}ej*ty a force* in India 
(*eo a. 40 of Digeat). Tho chargo of tho other deportmenU fa dotri 
butfd between tho other membew of counHL 

Tho term of office of a member of cwincil fa by cuatoin firo jxar*- 



^ Y in wr 


mpoiai) 


bappoiib, 
ipartmcut 
lib’ bcr\ico 
from (ho 




nciit- ' « - 
1 * 4 ’ f 

5 f' ri'ui J-, t , 

•h'' n .5 • 5 ‘ * 

an til* ^ I 
w hir’ j, 1 
t'nnv'i, .fji , 
lonh :i>5f ' , > , , 

Jfl. hv] 

the iUr‘ < * « ,1 

ok' -!• / 

i. , , . 

If ' f f ,)», t 

t 4 r"-"* 5 

(Wk rt« ,v ,, , 

" 

tucgoun-r^ „ 
bclon, p ' 

(^•') T/i'^ r,'' 

^ -s- 

<: 


^ 0 quuhhca- 

' of iho post 

^ ‘ '■*" 53, were not 

^ (his iicnod 

mbci 3, 1S59, 

^ ,mtcb. No 4-1). 

^ dm the bumo 

\oruor-gcnci Ill’s 

^ 1, the Lcgiblativo 

(me Dci)m(mcut, 

* , . 

i ccommcndatioub 
H heparutc dcimrt- 
Pr^ ( its relation to the 
gulatcd the rules 
uncil of the goNcrnoi- 
* .lie the dralts of all 

^ I-''-. inor gcneiurh council, 

orm of regulations sub- 
-r (33 Viet c 3), and 

vcrs giicn by Acts of the 
ilb and Acts of the local 
V b and other special iiomts, 
uoicmmont on \arious legal 
L takes charge of most of tho 
i.iuI’b council, and is chairman 
bC Bills arc referred As to the 
hapter on Legislation under Lord 
FitzJames Stephen to Sir IV W 
i u chap vui) See also Sir H S. 
legislation (ilmutes. No 204) 

V of State m Council may, if he jivtn 
mimandei-m-chief for the time bemg 
.s m India an extiaordmary membei 
lal’s council, and in that case the com- [24 & 
lank and precedence in the council next ss 
‘np.vp.l l/i.) 3 > 9 ] 


i -general (a) 

ad so long as the goremoi-goneial and ^his 
any province admmisteied by a governor m 
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fai 4 22 13 i 9 appointment of the govemqr'gooonJ is 00 the adrice 

VicL 0. of tbo Pnmo ilinister 
106, u 39]. ijjjp governor general 

Ai to his roBignatlan, see bdow a. &3 


rr mlll i 


ly holds offloo for a term of hre years. 


The Council of the Oovemor-OenavJ 
Oonstitu- 38 The oounoil of the Governor General of India as oou 

tion of , j , 

govemof BUtuted for executive porpoeee oonaists of the ordinary mom 
6^^^* bers and of the extraordinary member (a) (if any) thereof (6). 
(o) See a 40. 

(&) This section does not reproduce any spociho enactment, but 
repreeenta the crating law 


Ordinary 
members 
of ooundl. 
[31 k 33 

Vlot. o. 
106,^7 

Vlot.0. 

67 a 3 

aS 

*33 

ioi.e. 
ji a I 


39 — (i) The ordinary members of the governor general s 
council are appointed by Hia Majoety by warrant under the 
Royal Sign Afannal. 

(2) The nnmher of the ordinary momberB of the governor 
general s council la five or if His Majesty tlnnlji fit to appoint 
a sixth member six (a) 

(3) Of the ordinary mombors of the governor general » 
oounoil three must be persons who at the time of their 
appointment have boon for at least ton years in the MrMce 


of the Grown in India (6) and one must be a barrister of 
Kngland or Ireland or a member of the Faculty of Ad\ ocates 


of Scotland, of not leas than five years standing (e) 

(4) If any person appointed an ordinary member of the 
govomor-goneral s counoil Is at the time of his appointment 
m the mUitary service of the Crown, he may not during liis 
continuance in office as such member hold an} milltar} 


command or bo employed in actual military duties 
(a) Tbo number is at preaeot six. The poiror given by 37 4 38 McL 
c. 91 to appoint a alxth member specifically for pubUo works purpewe* 
mu made a genoral power by4 Edw VII 0.26. Under existing arrango* 
monti the businoBi of tbo Qoremment of India k dklributcd betaeco 
nine departments — Finance, Foreign, Uome, Legfalatirr Revenue and 
Agricolture, PuUic Works, Commerce and Industry Army JlUitaiy 
Supply Of theso the Foreign Department h under tbo immediato 
supenntendenco of the govemor*geacral, and the Army DeportmeBt 
is under tbo commander In-chlef of Ilk Uajestys forces In India 
(see a. 40 of Digest). Tbo charge ol tbo other depurtmeots U datri 
bqtfd between the other members of coonciL 

Tbo term of oflico of a member of cooncfl k by ciulom five }var»- 
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Ab to It'iue of ubacnto, roigmitiuii, and loiditiunal and (ciupuiaiy 
appomlmontfl, bco below , hs. b 1 -by. ^ 

(6) The itSiult of tins rc-slriclioii ib that if, at? oecubionall} huppciib, 
the member of ooimcil m charge of the military bupply deparlmcut 
(formorlj the military department) ib not tpiiihlied b} ten j ears’ bonito 
in India, the linance member inubt, prnctienll}, bo taken from the 
Indian Ci\il Service 

(c) The member of council who is icyuired to hold Ihcbe <]ualilica- 
tioiib lb Ubunll} btvled the law memlier Tlie first liolder of the post 
was Lord Jdacaulay He and his buc(obbOi>, down to 1S53, were not 
members of the 0x00111110 oouucil, and hib duties duiing this iieriod 
arc described b^ Sir Barnes Peacock in a minute of Novemboi 3, 1859, 
and b} Sir II b ilamcin his minute of Ma^ 5, ibbb (iMinutcs, No ^p:) 

By the Act of 1S53 {16 A. 17 \ ict c 95) ho was placed m the samc 
position as the otlicr ordinarj meuibcrb of the gov ernor-generarb 
council He is at the head of a dciiartmcnt of Ins own, the Legislative 
Dciiartmont, which was formerly a branch of the Home Department, 
but winch wab, in pursuance of Sir JI S .Maine b recommcndatioub 
(sec 3 Imutcb b}' Sir H b 3 Inine, No i>^), constituted a bcparntc dopiut- 
ment in 1869 The duties of this department, and itb relation to the 
other branches of the Government of India, arc regulated b} the iiilcs 
and orders for the transaction of business in the council of the govcrnoi- 
general Practically, its functions arc to jireparo tlie dralts of till 
legislative measures introduced into^ the gov ernor-gencrarb council, 
to consider, and in some cases to bcttle, the form of regulations bub- 
nutted under the Government of India Act, 1S70 (33 Viol c 3), and 
of the rules and regulations made under powers given by Acts of the 
gov ernor-gencrarb council, to coasider Bills and Acts of the local 
legislatures with reference to |>enal clnubcs and other bjiccial iiomts, 
and to advibc other departments of the Government on varioiib legal 
questions The law member of council lakes charge of most of the 
Bills introduced mto the gov ernor-gencrarb council, and is chairmaii 
of the select committcei to winch tiiosc Bills arc referred As to llic 
general nature of his work, sec the chapiter on Legislation under Lord 
Mayo, contributed by' Sir James Fit^Jamcs Stephen to Sir W 
Hunter’s Li/c of Lord Mayo (v'ol u chap vui) See also Sir H S 
Marne’s Mmutc of 1868 on Over legislation (Mmutes, No 204) 

40 . — (i) Tne Secretary of State in Council may, if lie jivtm- 

tlnnks fit, appoint tlio commander-in-clnef foi the time bemg j^uoiubera 

of His Majesty’s forces in India an extiaoidmaiy membex 

of tbe governor-general’s council, and m that case the com- [24 A 25 

Vict c 

mander-m-cluef bas rank and precedence in tbe council next 57^ 
after tbe governor-general (a). ^ ^ 

(2) Wben and so long as tbe govemoi-geneial and ^lus 
council are m any provmce adm'nisteied by a governor in 
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ooimcil tho govornor of that province la an extraordinary 
member of the governor (^eneral s council (6) 

(o) In pnotioo, the oommander In-oluef b elwaji appointed an 
extraordinary member of ooundL Under regnlatlons ma/tw m 1903 
be b in charge of the army department. 

[b) In prmotloe, meetings of the govornor geiHial and hb ooumrfl 
are not held vrithin the preeidenciee of Madrsa a^ Bombay 

41 — (i) The governor general a oounoil hold ordinary 
meeting* tliatffltoaay meetings for executive purpoeetj nml 
legislative meetings that la to say meetings for the purpoeo 
of making laws 

(2) The ordinary and extraordinary members of the gov ornor 
general s ooonoil arc entitled to be present at all moctlugu 
thereof 

Th.b aeotum does not roprodoce any spccifio enactment bat ropro' 
amts arbtiag law and praolioe. 

There appeoa to bo no exprcaa enactment that the go\'emor>grncral 
aliaU, when present, praido at meetings of Lb counclL but iLii b 
Implied by fuch prorblona aa 24 & 25 VloL 0. IC7 s. 7 

42 -“(I) The ordinary moetings of the governor general s 
ouimoii are held at vaoh places in India (n) as m^) bo oih 
pointed by tho Governor General m Counoih 

(2) At any ordinary meeting of the govornor general h 
council the governor general and one ordinarj member of 
his council may oxeroise all the functions of the Governor 
Qcncml la CcunaH {b) 

(o) The expreatlon used In tho Act of 1861 b within the temtonev 
of India, which, perbapa, meant Briliah India. In practice the meet 
Ingt of the oounoil arc hrid at Calcalta and Blmla. 

(6) The Act of 1793 (JJ HI c. 52 *.38) iCrcctt that tbo 
Governor Qeneral and cooncIDooi of Fort Ullliajn, and the acvrral 
govemort and coundllort of Fort Saint Ocoege and Bombay ehall at 
thdr reepective council boartb proceed In tbo fiwt place to the ron 
aidcratioc of rich mattea aa ahall be propoted by the goTcrnor-gcncraJ 
oc by tho goTcmort of the aiild pretWendet retpeotlTrly and aa ofiro 
aa a^y matter or quetUoo ehall bo propounded by any of tbo aaid 
coandllorB it ahaU be competont to tho aald goTCTDCr-general or gorernor 
rc^)CcUTely to postpone and adjourn the dbcuuioa thereof (0 a fatoro 
day provided that no auch adjournment thall exceed fort> -eight bourv 
nor/ibaU tbe matter or qwwtkin k> propewed be adjoonwd more than 
twice ultbout tbo conaent of the eounciUor who propo^d the wmc 
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This ennctment, though not specifically repealed, is practically 
superseded by the rules and orders marfe undei the Indian Councils 
Act, 1 86 1, and therefore is not reproduced* m the Digest 

43 . — (i) All ordeis and other proceedings of the Governor- Busi- 

General m Council must he expressed to be made by the Qovernor- 

Governor- General m Council, and must be signed by a Gl®?eral 

in Ckiuncil 

secretary to the Goveiimient of India, or otherwise as the [33 Geo 

XXI^ c 52 

Governor-Geueial in Council may direct {a) s 39 

5 3 Gr©0 

(2) The governor-general may make lules and orders (h) m, c 
foi the more convenient transaction of business m Ins council, 24^& 
other than the business at legislative meetmgs, and eveiy ° ^ 
order made or act done in accoi’dance with such lules and 
orders must be tieated as being the order or the act of the 
Governor- General in Council 

(o) Under the Act of 1793 (33 Geo DI, c 52, s 39) the signature 
referred, to is that of ‘ the chief secretary to the council of the presi- 
dency ’ 

Under the Act of 1813 (53 Geo EH, c 155, s 79) orders or proceedings 
may be signed either by the chief sesretary to the Government of the 
said presidency, or, m the absence of such chief secretary, by the 
prmoipal Secretary of the department of such presidency to which such 
orders or proceedmgs relate 

Under Act II of 1834 of the Indian Legislature, each of the secretaries 
to the Government of India and to the Government of Port WdUam 
in Bengal is declared tc be competent to perform aU the duties and 
exercise aU the powers which by any Act of Parhament or any regula- 
tion then m force were assigned to the chief secretary to the Govern- 
ment of Port WiUiam in Bengal, and each of the secretaries to the 
Governments of Port St George and Bombay is declared to be com- 
petent to perform all the duties and exercise all the powers which by 
any such Act or regulation were assigned to the chief secretanes to the 
Governments of Port St George and Bombay respectively 

Under these circumstances this section of the Digest probably repre- 
sents the form m which Parhament would re enact the existmg statutory 
provisions, especially as they are provisions which may be modified 
by Indian Acts See 24 & 25 Vict 0 67, s 22 

In practice, orders and proceedmgs are signed by the secretary of 
the department to which they relate 

(6) The rules and orders made under this section appear to be treated 
by the Government of India as confidential, and have not been pub- 
lished Tlie most important effect of the section has been to facilitate 
the departmental transaction of business ' 



382 


GOVERNMENT OF INDIA 


fcH 


PfOoedor© 
Iq ewe of 
diflereooe 
ol opbiion. 
[rj Geo. 

in, c. 6j, 
«. 8 

rjjOoo 
m, e. S3 

~ 47 46 
49 

0 3 S ] 


44 — (i) At nny ordinaty meetang of tho governor 
general b oounoil if anj^ difference of opinion ariacB on any 
question brought before tho oonncll the Governor General 
in Counoil is bound by the opinion and decision of the 
majority of those present and if they are equally divided the 
govemor-general or In his absence the eenlor member of 
the Qounofl present has two votes or the easting vote 

(a) Provided that whenever any measnre fg proposed before 
the Governor Genfflul in Counoil whereby the safety tran 
qnlDity or interests of Bntish TndiA or of any part thereof 
are or may be, in the judgement of the governor general 
essantially affected, and he is of opinion either that the 
measure proposed ought to be adopted and carried into eieou 
tion or that it ought to be suspended or rejected end the 
majority present at a meeting of the codnoH dissent from 
that ophiion the governor general may on his own authority 
nod responsfbnity adopt snspend or reject the measure in 
whole or in part 


(3) In every such case any two members of tho dis 
sentient raajontv may require that the adoption hus 
pension, or rejection of the measure and the foot of 
their dissent be notified to the Seoretaiy of State and the 
notification must be acoompanied by copies of any minutes 
which the members of the counoil have recorded on the 
subject 


(4) Nothing in this section empowers tho governor-general 
to do anytlihig which he could not lawfullv liave done with 
tho oonourronoo of his council 


Tha Begulating Act of 1773 (13 0 «a UT e. 63 t 8) prorldes that 
in aH CAM* wbalorer wberein anj- dJJTemce of opIaJoo iJuJJ 
upon, any qaeatlon propo w d to any ctaurolUtlon the aaW pomnof 
general and ecmacfl ahall bo bound and eondoded by the opinion end 
decision of the major part of ttiooo prraent And If It ahidl happen 
that, by the death or remoral. or by the aMeoee of any of the member* 
of the couadU roch pjrefnor-geoersl and coond] thaU be eqnallT 
dlrided, then, and In orery neb raae the uJd porrrvor peneral. or 
In hlj absence the eldrst eoondHor present. ihaH bare a ewting rote 
and hk oplnloo ahall be decktre and conela Ire 
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The Cliarter Act of 1833 (3 & 4 Will IV, c 85, s 48) enacts that 
‘ m every case of difference of opinion at meetings of the said council 
where there shall he an equahty of votes, the said governor-general 
shall haye two votes or the casting vote ’ 

The difficulties which Warren Hastings encountered m his council 
under the Act of 1773 are well known, and Lord Cornwallis stipulated, 
on his appomtment, that his hands should be strengthened , accord- 
mgly hy an Act of 1786 (26 Geo IH, c 10) the governor-general was 
empowered m special cases to ovemde the majonty of his council and 
act on his own responsibihty. (See above, p 67 ) 

The provisions of the Act of 1786 were re-enacted by ss 47, 48, and 
49 of the Charter Act of 1793 (33 Geo IH, c 52), which are stfil in 
force, and which run as follows — 

‘47 And whereas it will tend greatly to the strength and security 
of the Bntish possessions m India, and give energy, vigour, and dispatch 
to the measures and proceedmgs of the executive Government witlun 
the respective presidencies, if the Governor-General of Fort WiUiam 
m Bengal and the several governors of Fort Samt George and Bombay 
were vested with a discretionary power of actmg without the con- 
currence of their respective councils, or forbearmg to act accordmg to 
their opinions, m cases of high importance, and essentially affectmg 
the pubho mterest and welfare, thereby subjecting themselves person- 
ally to answer to their country for so actmg or forbearmg to act Be 
it enacted, that when and so often ^s any measure or question shall 
he proposed or agitated m the Supreme Council at Fort WJham in 
Bengal, or m either of the councils of Fort Samt George and Bombay, 
whereby the mterests of the said umted Company, or the safety or 
tranquilhty of the Bntish possessions m India, or m any part thereof, 
are or may, m the judgement of the governor-general or of the said 
governors respectively, be essentially concerned or affected, and the 
said governor-general or such governors respectively shall be of opmion 
that it will be expedient, either that the measures so proposed or 
agitated ought to be adopted or earned mto execution, or that the 
same ought to be suspended or wholly rejected, and the several other 
members of such council then present shall differ m and dissent from 
such opmion, the said governor-general orVuch governor and the other 
members of the council shall -and they are hereby directed forthwith 
mutually to exchange with and commumcate m council to each other, 
in wntmg under their respective hands (to be recorded at large on 
their secret consultations), the respective grounds and reasons of their 
respective opmions , and if after considermg the same the said governor 
general or such governor respectively, and the other members of the 
said council, shall severally retam their opmions, it shall and may be 
lawful to and for the said governor-general in the Supreme Coimcil of 
Fort Wilham, or either of the said governors m their respective councils, 
to make and declare any order (to be signed and subsonbed by the said 
governor-general or by the governor makmg the same) for susp^dmg 
or rejectmg the measure or question so proposed or agitated, m part 
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or In whole, or to mjike and decUro such ordrr and rreohitlon for 
adopting and cancTlng the mj^son so proposed or agitated Into eiecn 
tloc, 0* tlie aald goTcmor-gaieml or fucli g o r em on In their reopectlvo 
conmni* shall think fit and expedient which said last mecUoDoi 
order and readlntlon fo made and declared shall be signed as weC hj 
the said goTomor general or by the gomroor so making and dacTaring 
the same as bj all the other membera of the oonnoO then present, and 
shall, by foroe and vlrtae of this Aotv be as effeotnal and ralid to all 
Intents and porpoact os if all the aald other members had odrised the 
same or oocenTred therein and the said membera in ccnnoll, and all 
offioera dnl and mllltaiy and all other peraons eoooemed, shall be 
and they an hereby commanded, aathoilxed. and enjoined to bo 
obedient thereto, and to be ahhng and asavting In th^ roepectirr 
stations In the carrying the same into executloa. 

48 And that the goreraor general or gorsmor who shall 

dedare and command any looh order or resolation to bo made and 
recorded withoot the aaaent or ooDoinrenoe of any of tbe other tnembers 
of ooitDoO shall alone be held rcapooalHe for tbe some and (be con 
w>qaenoe« thereol 

49 Provided slwaya that nothing In thh Act contained shall 
extend or be oooatmed to extexKl to giro power to the said Gorenor 
General of Fort William In Bengal, or to either of the said gorernors 
of Fort Saint George and Bombay raspeodrsly to make or cany into 
execution any order or resolation whl^ could not have been lawfully 
msd* and execoted with tbe ooncorrenoe of the coandls of the respective 
GovemmenU of prod^ndea, anything herein contained to the con 
traiy notwithstanding. 

Ihe Govemment of India Act, 1870 (Ji * J4 «• 3 ^ *• 5 X enacts 
that Whenever any measure ahall be proposed before tbe Governor 
General of India In Council, whereby tbe safety tranqnllllty orlnteresta 
of tbe BntUh possessions In India, or any port thereof, are or may be 
in the lodgement of the said goremor general essentially afleotrd, 
and be shall be of opinion either that tbe meaimre proposed might be 
adopted and carried Into exteutioo car that Jt ought to be sospeeded 
or releoted, and the majority In couocQ then present shall dissent from 
such opinion, the govemoT'general may on bis own outhority ami 
responslWlity suspend or reject tbe measure in part or In wh^ or 
adopt and cany It into execution i but in every such case two members 
of the dissentient majority may rvqnire that the said snspeniiloo, 
rejection or adoption as well as (be fact of tbelr dissent shsll Ir 
notified to tbe Sectary of Stale for India } and sueb notifieatkm shall 
lie accompanied by copies of tbe minutes (If sny) which the memhem 
of the cotmcB shall have recorded on tbe subject. 

This enactment prsetlcally lopersedcs, but does not expresJy repeal 
the enactments In the Act of 179J Imt doea not apply to the Oomn 
roents of Sladras and Bombay It was tmder tbe enactment of 1870 
that Lord Lrtton acted In ■Match, iB-o. when he exempted certain 
Iroponed cotton goods from customs duty 
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45 .-(i) Wlienever tlie Governor-General in Council cle- Provision 

dares that it is expedient that thl) governor-geneial should p^ntoent 

visit any part of India, unaccompanied by Ins council, the 

Governor- General in Council may appoint some member council 

,, [24*25 

of the council to be president of the governor -general s Viot c 
council during the time of the visit ® ^ ^ 

(2) The president of the governor -general’s council has, 
during his term of office, the power’s of the governor- 
general at ordinai’y meetings of the governor-general’s 
council (a) 

(a) The object of this section is to make provision for the current 
busmess of Government durmg the temporary absence of the governor- 
general The last occasion on which it was put in force was Lord 
Dufferm’s visit to Burma after the annexation of Upper Burma In 
such cases the governor-general retains his oivn poweis undei s 47 (i). 

This power is not exercised on the occasion of the viceroy’s ordmary 
annual torn 


46 . If the governor-general, or the president of 
governor-general’s council, is objiged to absent himself from sence of 
any ordinary meeting of the governor-general’s council by |eneralT 
indisposition, or any other cause, and signifies his intended 
absence to the council, the semor ordmary (a) member for meetings 
the time being present at the meeting presides thereat, with [24 & 25 
the like powers as the governor-general would have had, if ^ 

present 

Provided that if the governor-general, 01 president, is at 
the time resident at the place where the meeting is assembled, 
and IS not prevented by mdisposition from sigmng any act 
of council made at the meetmg, the act requnes his signatuie , 
but if he declmes 01 refuses to sign it, the like provisions have 
effect as m cases where the go vernoi -general, when present, 
dissents fiom a majority of the meetmg of the council (&) 

(а) The word ‘ ordinary ’ is not m the Act of 1861, but is probably 
implied 

(б) See s 44 


47 .— (1) In any case where a president of the council Powers of 

' governor- 

may be appointed, the Goveinor-Geneial m Ckiuncil may general m 
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by order nnthonie the governor general alone to exercojto, 
in hiB discretion, all or^ny of the powers which might be 
exercised by the Governor General in Council at ordinary 
meetings (a) 

(2) The governor general dnnng absence from his oonncll 
may if he thinks it necessary issue, on his own responsibility 
any order which might have been issned by the Governor 
General m Council to any local Government or to any ofilcers 
or servants of the Crown acting under the authority of any 
local Government without previously oommunioating the 
order to the local Government and any such order is of the 
same force as If made by the Governor General in Council, 
but a copy of the order moat be sent forthwith to the Secretary 
of State in CoonoU and to the local Government with the 
reasons for making the order 

(3) The Secretary of State in Council may by order suspend 
until further order all or any of the poweffs of the governor 
general under the last for^Q,<Dg sub-seotion, and those powers 
will accordingly be suspended as from the time of the receipt 
by the governor-general of the order of the Secretary of 
State m Council (6) 

(a) IUb prorlslan snppIemtmU «. 45 

(b) Ibe prorUonfi of rob f otlop» (2) and (3) ore reprodoced from 
8*. 54 and 55 of the Act of 1793 (33 Oea III, c. 53). But thoee sections 
wero onaoted io ciroanataooes rery different from those of the present 
tlmei, and are prtoUeany enperaeded by the enactment reprodoced in 
rob-aeotlon (i). 


ITcr and Trfoite^ 

48 — (i) (®) Governor General in Coanofl ma\ not 
without the express command of the Scrretary of State In 
Council in any case (except where hostilities have been 
actually commenced or preparations for the commencement 
of hostilities hare been actualiv made against the Bntldi 
Government of India or against an\ prince or State dependent 
thereon or against any prince or State wliose territories Hi^ 
Majesty lias engaged by anv snl>slst!ng treaty to defind or 
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guarantee) eitlier declare war or commence liostilities or enter 
into any treaty for makmg wai aga'Vist any pnnce or State in 
India, or enter into any treaty for guaranteemg the possessions 
of any such pnnce or State 

(2) In any such excepted case the Governor- General m 
Council may not declare war or commence hostilities or enter 
into a treaty for makmg war against any other pnnce 01 State 
than such as is actually committmg hostilities 01 making 
preparations as aforesaid, and shall not make a treaty for 
guaranteeing the possessions of any prince or State except on 
the consideration of that pnnce 01 State actually engaging 
to assist His Majesty against such hostihties commenced or 
preparations made as aforesaid 

(3) When the Governor- General in Council commences any 
hostdities or makes any treaty, he must forthwith commumcate 
the same, with the reasons therefoi, to the Secretaiy of State 

(a) This section first appeared m Pitt’s Act of 1784 (24 Geo HI, 
sess 2, c 25, 8 34), and was prececlpd by the preamble — ‘ Whereas 
to pursue schemes of conquest and extension of dommion m India 
are measures repugnant to the wish, the honour, and pohcy of this 
nation ’ (See above, p 64 ) It was re-enacted, with the preamble, 
by s 42 of the Act of 1793, and, as so re-enacted, is still on the statute 
book It is of historical interest as an expression of the views with 
which the expansion of the temtonal possessions 'of the East India 
Company was regarded m the eighteenth century, but as it relates 
only to hostihties agamst and treaties with the ‘ country prmces or 
States in India,’ it is no longer of practical importance The last 
provision, though expressed m general terms, obviously refers to the 
hostilities and treaties referred to in the preceding part 


PART V 

Local Governments 
General 

49 . — (i) Every local Government {a) must obey the orders of Relation 
the (governor- (General m Council, and keep him constantly Govern- 
and punctually informed of its proceedings, and is under 
his supermtendence and authority m all matters relatmg to General 
the admimstration of its province 
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(2) No local Government may make or iwmo any order for 
commencing liofltilihMo/levyingTvar or negotiate or conolode 
any treaty of peace or other treaty with any Indian pnnee or 
State {eioept in caaea of endden emergency or immment 
danger when it appears dangerons to ^postpone sooh hoetnitiea 
or treaty) onleea in pnrroance of express orders from the 
Governor General in Connefl or from the Secretary of State 


and every such treaty mnst if possible contain a clause 
Bobjeotmg the same to the ratification or rejection of the 


Governor-General m Connefl 


(3) The authority of a local Government is not superseded 
by the presence in its province of the governor general (6) 

(a) The erprosslon local Government Is defined by s. 124 to mean 
a governor in oonnofl, benlenant-goreniaT or chief commbsloQer 
By the Indian General CUoae* Act {\ of 1897) it 1 # defined to mean 
the person aathorited by law to admlniater execntlve goTbrnment 
in the part of Bntiih India in which the Act contatetag the expcwlon 
operates, sod to Inohide a ohief commissioner As to the exLstlog loesl 
Ooremmeots, see sbovs, p 114 

(t) This section reproduces enactments winch applied to the Oovem 
mrats of Usdras sod Bombay and wero passed with the object of 
maintaining proper control by the Ooremment of Bengal orer the 
Goreniments of the two other presldendea Of coarse the dreum 
stanoes of the pr es ent dsy are widely dlfierent. Some of the prorklons 
of the enactments reprodoced aire omitted, as having been msdo on 
necessary by the exbtence of teiegraphie comjntmicatiorw, and by 
other alterations of cironmstancee. For hutance, it bas not been 
eonsldered necessary to reproduce the po w er of the governor gentrsl 
to snspend s local Government. 
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(7oPOT»meR/s of Madnuf and Bombay 
50 — (i) The provinces (a) of Fort St George and Bombay 
ore subject to tlie provisions emlKxHed in this Digest (6) 
administered by the Governors In Council of “Madras and 
Bombay respectively and aro in this Digest referred to as (ho 
provinces of Jladras and Bombay respectively 

(3) Tlio gov emoTS of Madras and Bomliav aro apjiointed by 
Hls Jfajesty by warrant under the Boynl Sign ifonual (c) 

(3) The Secretory of Slate may if lie thinks fitj b\ order 
re^ko or suspend for sucli period os he may direct Iho 
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appointment of a council for either or both of those piovinces, 
and whilst any such older is in foicr^the governor of the pio- 
vince to which the ordei lefers has aU the poweis of the 
Governor thereof m Council (d) 

(а) It seems desirable to avoid the term ‘ piesidenoy,’ Aviuch dates 
fiom a time when British India was divided mto three presidencies 
But the GoA’^emments of Madras and Bombay occupy a position diffei- 
cnt from and superior to that of the other local Governments The 
gOAmmoi IS appomted by the CroAvn, and not by the govcmor-gcncial , 
he IS assisted by an executive council, and he retams the right of com- 
municatmg directly Avith the Secretary of State (aboA’-e, s 15) 

(б) e g to the control of the governor-general 

(c) Before the Act of 1858 the appomtmente Avere made by the 
Coiut of Directors Avith the approval of the CioAvn 

(d) This power was given by the Act of 1833, but has never been 
exercised 


51 . — (i) The ordmaiy (a) members of the councils of the 
governors of Madias and Bombay aie appointed by His 
IMajesty by waiiant imdei the loyal sign manual 

(2) The number of the oidinary membeis of each of the said 
coimcils IS such numbei not exceeding thiee as the Secietaiy 
of State directs (6) 

(3) Every ordmaiy member of the said councils must be 
a person who at the time of his appomtment has been for 
at least twelve years in the service of the CroAvn m India (c) 


Ordinary 
mombciH 
of coun- 
cils 

[33 Geo 
III, c 52 . 
fas 24, 25 

3^4 
Will IV, 

C 85, fa's 

56, 57 
32 & 33 
Abet L 

97 , B b ] 


(4) PiOAuded that if the commander-m-chief of His 
Majesty’s forces m India (not being hkewise governor - 
general) happens to be resident at Madras or Bombay he is, [33 Geo 
durmg his contmuance there, a member of the governor’s g 33^] ^ 
council (d) 

(а) The commanders-m-chiof of the Madras and Bombay armies 
might be appomted, and, m fact, Aveie abi^ays appomted, extraoidmaiy 
members of the Madras and Bombay Councils But these offices Avei'o 
abolished by the Madras and Bombay Armies Act, 1893 (56 &, 57 Vict 
c 62) The term ‘ ordmary ’ is used m this section by way of dis- 
tmction from additional or legislative members (see s 60) 

(б) The number was reduced from three to two m 1833, and is 
now tAA^O 

(c) The qualification undei 33 Geo HI, c 52, s 25, is tweWe years’ 
residence m India m the seiwice of the East India Company *The 
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qualifiostioD for membership of the goromor geoenii u ootmoil is liome 
what diffareot (*, 39). 

(d) Thia proTuo, which U /aken from the Act of 1795, U praoticnlly 
inoparatiTe. 


>,ii.'T^ 62 — (i) Tlie Qoanofla of the governorB of Madxae and Bom 

bay hold ordinary meetings, that is to say meetings for 
neeUngs executive purposee and legislative meetings that ta to aay 

Sis tit u ^ - 

ind meetmga for the purpoee of making laws 
^unoS^. ordinary members of those councils arc oiitiUod to 

bo present at all meetings thereof (a) 

(a) TTitm seoUan doer nob reprodooo any ipeoifio coaotmcnt, but 
repreoenta the ezkdog Uw 


tWodoTB S 3 The foregoing provisions of this Digest with rospcet to 
the procedure m case of a difference of opinion between the 
jfo^^ governor -general and fus counoxf and m case of the governor 
[M, c. 53 general being obliged to absent Innisolf from his council by 
* 48 indisposition or other cause apply with the necessary modi 

ffoatioQs in the case of a differonoe of opinion between ibu 
Governor of Madras or BoD\bey &Qd his coonoil and ui thu 
oaso of either of those govomors being obliged to absent 
himself from his oounoil (a) 

(a) See aa. 44 and 46. Boction 44 reprodoooa 33 Qco. lU* 0. 52 
w. 47-49, aa modified by 33 ft 34 VkU o. 3 b. 5 Iho last ooaotmeot 
apjdiet only to tbo goTomor-gnieral a coHnnil, but, as will be aocn Irooi 
tbo note to a. 44 docs nob rabatantiaUy modify the Act of Oeo. ILL 
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64 , — (i) All orders and other jiroceedingB of the Governor of 
Madras m Council and of the Governor of Bombay in Council 
must bo expressed to bo made by tbo Ghrvemor in Council ond 
must bo signed by a secretary to the Go\emmont of the iiro- 
MDco or otberwiso os the Governor in Council may direct (a) 
(2) Tlie governors of 3 Indms and Bombay respecti\cly may 
moke rules and orders for tho conduct of busmess in thoir 
respective councils, other than tlio buslnew! at legislative 
meetings, and every order made or act done hi occordarK-o 
with Buoli rules and orders is deemed to bo the order or tho 


act of tho Gov ernor m Council 
(a/ b«j note 00 • 43. 
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Liciitcii'int-Govcnioiiihipb and ot/iei Pwvincch 

55 . — (i) Tlio piovmccb kiiowji .lii Bengal («), the United Liculon- 

Biovinces of Agra and OudJi (6), the Punjab (0), Buinia (c) 

and Eai>teiu Bengal and Asbam (u) are adniinibteicd by Ls 

iviii IV, 

lieutcnant-govcrnorb 0 52, b 2 

(2) Evciy lieutenant -go veinoi of a pioMiiee in India is vLt 
appointed by the govornor-geneial, subject to the aiijiioval 

of His Majesty {d) ^ 

(3) A heutenaiit-govcinoi must ha\c been, at the time of 21 22 

hib appointment, at least ten yens in the scii ice of the Crown 106, b^2ij ] 
in India (c) 

(4) The Governor-General ni Council nia}', inth the a])- 
pioval of the Secretary of State m Council, declare and limit 
the extent of the authority of any bout cnant-govei nor (/) 

(а) J 3 y 6 16 of lUo Government of India Act, 1853, the Comt of 
Directors nerc authorized to declare that the Govenior-Genonil of 
India should not be Govcmoi of the Presidency of Port Wilham m 
Bengal, but that a sopamte governor should be appointed for that 
presidency, and m that case a goicfnor was to bo appomted m like 
manner as the governors of Madras and Bombay, and the govcmoi- 
general’s power of appomting a deputy-governor of Bengal ivas to 
cease But unless and until a separate governor of the presidency 
A\as so constituted, the Governor-General m Council might appomt 
any servant of the Company who had been ton years m its service in 
India to be heutonant governor of such part of the territories undei 
the Presidency of Port Wilham m Bengal as, for the time bemg, might 
not be imder the Lieutonant-Govemor of the North-Western Provmces, 

The project of constitutmg a now governorship was abandoned, and 
under the alternative power a heutenant-govemor of the Lower Pro- 
vmces of Bengal (now commonly known as Bengal) was appomted m 
1S54 In October, 1905, a new provmce was formed by detachmg 
the eastern part of Bengal from the rest of the provmce and umting it 
with Assam xmder a heutenant-govemor See Act VH of 1905 

(б) The heutenant-govemorship of the North-Western Provmces 
was of earher date than the heutenant-govemorship of Bengal, and 
was constituted under an Act of 1835 (S & 6 WiU IV, c 52) The 
Act of 1833 had directed the division of the Presidency of Bengal mto 
two distmct presidencies, one to be styled the Presidency of Port 
Wilham, the other the Presidency of Agra The Act of 1835 authorized 
the Court of Directors to suspend these provisions, and directed that 
durmg the period of suspension the Governor-General m Council rnight 
aiipomt any servant of the Company who had been ten years m its 


< 
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■erptoo in India to tho offtoe of lientcnant-Goremor of the North 
We*tom Province* now nrtder the Preridenoy of Fort U illlmri in 
Bengal, a deeignatloD then ^jipropnate, bat emoe made inappropriate 
bj the an ne ration of the P^jab. Power waa alao given to dedato 
and limit the extent of the tenltoriea to placed nnder a lieutenant 
governor and of the aothotity to be e xe it d t e d by blm. The arrango* 
menta that temporaiily made bj the Aot of 1635 were contlnoed by the 
Aot of X853 (16 4 ; 17 Vlot c, 95 a. 15). A Ueutenant-gOTemor of tbo 
North Wettem Province* wm flrrt appointed by notifioatioo, dated 
Febmaiy 29, 1836 (Oahnitta Qasette for Jlaxnh z, 1836, ceoand Bappln* 
meat). ITua notihoatkjn merely gave the Ueatenant-gorernor the 
power* of the Governor of Agra, and tho«e power*, aa defined by 
344 WxlL IV a 85, dH not molode any of the power* of the Govemor 
General m Oooncil ander the Bengal Regulations. The power given 
by the Aot of 1835 to define the anthozity of the heatenant^remor H 
probably rapeaeisd by the powef* under 17 4 18 Viot. 0. 77 *. 4 

Thn lAentenant'Goremor of the North Weatem Pitnincee owed to 
bo alto Quef Oommiaikiner of Oodh. In 1901 when tho North Unt 
Frontier Provinoe was oonatitated, the old North Weatem Provincci* 
wuro united with Oodh uxKier a bentenant-govotnor and tho tMO 
province* wore dedgnated tbo United Province* of Agra and Ondln 
Iho union was ccofinaed by Aot V 3 J of 2903 

(e) Beotl<9n 17 of the Act of 1853 (16 4 17 Vlct 0. 93) enacti that — 
it shall be lavfol for the Oourt of Dinoton of the said Company 
ondcr such direction and ooctroh if and wben they Ihhik lit to coo 
btitnto one new presideaoy within the terrltoricv lobject for the time 
being to the government of the eaid Company and to dedaro and 
appoint what part of saeh tcEritorie* ahad bo sabjeot to the govern 

ment of aucb new pTQfidnioy aodonlessanduntllrachDCwpreflidciiry 
bo constituted ai aforesaid, it Bhall bo Lawful foe tho Hud Court of 
Director*, under such direction and cootrol aa aforesaid, if and when 
they think fit, to suthorixe (in •ddlUoc to Boch appointments as am 
herdnbefoTo authonxrd to bo contlnoed and made for the territones 
now and berctoforo under the said PresideiKy of Fort ^Villiam) the 
appointment by the aaid Govemor-General in Council of a lloutcnanb* 
goremor for any part of tbo territorie* for the time being subject to 
the govemment of the said Company and to declare for what p*rt 
of the *akl lerritooe* such UouleDant-gorcmor aball bo appomted, and 
the extent of hi* authority and from time to time to revoke oc alter 
on} such dcdamtloo. 

The power of constituting a new preridenoy waa not cxerci^rd but 
that of appointing a now IWotenant-goTenior waa exercised In iS^j 
by the appointment of Sir John Lawrence n* lieutenaot-Oovernor 
of the Punjab. The rule of coustroetkm applied to rteent Acta of 
Parliament by a. 33 of the InterpreUtloo \ct 1889 (53 4 53 Mvt- 
c. 63), doc* not apply to tbo Act of 1853 and, apart from IhD, the 
power of appointing frcwli hciitenaat goremor* om/rr ibe \et ot iSjJ 
WTU probaUy exhausted the eoiMtitutkm of a lleulccant goiemof 
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ship of the Puiijnli Further powers of constituting heutcnnnt 
go^cmorslups aic gnen by s ^6 of tlic Indinn Couneils Act, 1S61 
(24 & 25 Vict c 67) hut apparently arc ^xercisablc only when a new 
legislatiAc council is established See the note on s 74 below It 
Avas under these further pow ers that in 1S97 Bunna, and in 1905 Eastern 
Bengal and Assam, were constituted lieutcnant-goA'emorships 

(d) See 21 & 22 Vict c 106, s 29 

(e) Tins provision applies in terms only to the lieutenant-governors 
of Bengal and the North-Western Pro\nnces (now united w ith Oudh), 
but its operation has been perhaps extended bj*^ the final words of 
21 & 22 Vict c 106, s 29 

(/) This sub section reproduces s 4 of the Act of 1S54 (17 L 18 Vict 
c 77), which, howcAcr, applies in tenns onl3'to the two older heutenant- 
govcmorships, the language being ‘ It shall be law fill for the said 
Governor-General of India m Council, Avith the like sanction and 
approbation [1 c of the Court of Directors and the Board of Control], 
from time to time to declare and limit the extent of the niithont}* 
of the Governor in Council, GoAemor, or Licutcnant-GoAcmoi of 
Bengal, or of Agra, or the North-Western ProAunccs, A\ho is noAV, 01 
maj’^ be heicafter, appointed ’ But a power to alter the limits of pro- 
vinces IS giAcn by other enactments See s 57 below 

56. Tlie Govemoi -General m Council may, until the np- Power to 

pi oval of the Secretary' of State, and by notification in the 

Gazette of India, take any part of British India under the 

immediate authont}’' and management of the Goveiuoi- of Gover- 

Geneial m Council, and thereupon give all necessaiy ordeis and General m 

directions respecting the administration of that part, or other- 

Avise proAude for the administration thereof c 

77, 8 3 ] 

There is reason to behove that the enactment reproduced by this 
section was passed in consequence of n mmute of Sir Barnes Peacock, 
forming an enclosure to a dispatch from the Government of India, 
dated July 16, 1852, and that it was mamly designed to give the 
Governor-General in Council the power which, according to Sir Barnes 
Peacock, he had not, of taking under his immediate executive control 
territory which formed part of some one of the presidencies The 
section has been thus apphed m various cases Thus Arakan, which 
was ongmally annexed to Lower Bengal, was under this section taken 
mto the hands of the Governor-General in Council and annexed to 
British Burma (Foreign Department Notification, No 30 (Pohtical), 
dated January 16, 1862) The proAunce of Assam (now muted Avith 
Eastern Bengal) was constituted by removmg it under this section 
from the heutenant-govemorship of Bengal, takmg it under the 
Governor-General m Council, and constituting it a chief eommissioner- 
sliip, the regulation district of Sylhet bemg subsequently added to it 
in the same manner (Home Department Proclamation No *379, 
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Februiry 6 1874 nod NotfflcAdoo No. 380, oi ume d&te j alio 
Notific*tion No 2344 of September i 1874). 

On tlie other h«nd^ when ^be chief oomDUsslonenhipi of Oodb, the 
Cectnl ProTmoee, ukI Britiih (now Lower) Bnrma were oooftitated 
out of terrltoriee reffted in the QoTernor 43 enoral in Council, the pro- 
oedore wm mereij the lasoe of e reedotlan redting the reaioDt for 
eetebliflhing the chief oommiigionerahip, drfnmg the territodee included 
in It, and apeoifTmg the ftafi appointed* no reference being made to 
any itatnte (Foreign Department letter to Chief CommfaalcHtfr of 
Oudh, No, 12 dated Febroaiy 4 1856, and Foreign Department 
Reaoiatum. No 9, datedNoTembera, 1861 and No 212 dated January 
31 1862). In the aame way repeated ohaogea have been nude by 
exeontlTe ordera m the goremmertt of the Andaman Iilandi. 

Ihe view by the OoTemment of Indu 1* that the aection doea 

not apply to territoriee airoady Incdoded In a chief oommiaslanenhlp, 
thji dea^ptiem of temtory being, according to tl^e practioe of the 
Indian I^gialature, alwayi treated aa already under the immeduto 
authority and management of the Govemor-Gemccml in Coonefl, and 
tbereforo not capable of bolng fdocod onder hla oathori^ «nd manage- 
ment by proclamation. A chief oommueloner merely admln^ten 
territory on behalf of the Oovemor General inCoundhund tbeGorwoor 
General in Oounofl doee not diveet himaelf of any of hl» poweri in 
making over the local adroinigtration to a chief corrimtaaloper 

Although* however the temtory oompriaed in a chief ccmmialooet 
ebip may be technically under tire imm ediate authority and manage* 
ment of the QoveTOor.GoDeral in Council, yet the chief wn n iba l opcr 
would ordinarily be the local Oovemment within the meaning of 
Act X of 1897 a 3 (■* 9 X and he la defined aa a local Government by 
thia Digeit 

The reanlt appean to bo — 

(1) The aeotion mnvt bo oaed when It la deelred to tranafer the 
odminiatmtlon of territory from a governor in council or a Ueu 
tenant governor to a chief oonunkeiooer 

(2) The aecHoc need not bo uaed and la not ordloarfly uaed, when 
the admiobtration of territory already under the adminbtration 
of the Govemor-Oeneral In Council la tranafeired from one local 
ogenoy to another 

The tnmder of territory under thk lectlon doew not change the I**' 
in force In the territory (ace below a. 58). Conv^joenfly aupplementnl 
legislation will usually be neceaaary 

*ower to 67 Tlie Cot ernor General m Ojunoil mn} by notifieafion 
ImTt of Goxotte of India dcolam appoint or alter the boon 

iro^IiM'es dariei of any of the province* into tvlilcii British India h* 
for the time Iiein^; dividetl nml diatnbute the territories of 
^ BnfLsh India among the ncvcmi protince* thereof in enrh 
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manner as may seem expedient, subject to these (qualifications, 28 & 29 

Vict c i; 


namely — ^ 

(i) An entile distiict may not be tiansfeiied fiom one 
province to another without the qirevious sanction of the 
Crowm, sigmfied by the Secretary of State in Council , 
and 


ss 4 , 5 ] 


(2) Any notification under this section may be disallowed 
by the Secretary of State in Council (a) 

(a) This section is intended to reproduce the effect of the following 
enactments — 

3 & 4 Will IV, c 85, s 38 

‘ It shah he lawful for the said Court of Directors, under the control 
by this Act provided, and they are hereby required, to declare and 
appomt what part or parts of any of the temtones under the govern- 
ment of the said Company shall from tune to tune be subject to the 
government of each of the several presidencies now subsisting 01 to be 
established as aforesaid, and from tune to time, as occasion may reqmie, 
to revoke and alter, m the whole or m part, such appointment, and 
such new distribution of the same, as shall be deemed expedient ’ 


28 & 29 Vict 0*17, ss 4, 5 

‘ It shall be lawful for the Governor-General of India m Council 
from tune to tune to declare and appomt, by proclamation, what part 
or parts of the Indian temtones for the tune bemg under the dommion 
of Her Majesty shall be or contmue subject to each of the pi'esidencies 
and heutenant-govemorships for the tune bemg subsistmg m such 
temtones, and to make such distnbution and arrangement, or new 
distnbution and arrangement, of such temtones mto or among such 
piesidencies and heutenant governorships as to the said Governor- 
General m Council may seem expedient 

‘ Provided always, that it shall be lawful for the Secretary of State 
in Council to sigmfy to the said Governor General m Council his dis- 
allowance of any such proclamation And provided further, that no 
such proclamation for the purpose of transferrmg an entire ziUah 01 
district from one presidency to anothei, 01 from one heu tenant-go vemoi- 
slup to another, shall have any force or vahdity until the sauctioii of 
Her Majesty to the same shall have been previously signified bj'^ the 
Secretary of State m Council to the governor-general ’ 

The power given by the Indian Councils Act, 1861 (24 & 25 Vict 
c 67, s 47), would appear from the context to be mtended to be exer- 
cised for legislative purposes only, and is therefore reproduced belou , 
8 74 That given by the Act of 1865 (28 & 29 Vict c 17,3 4) is wider 
The Government of India were advised m 187S that the Act of 1865 
enables the Governor-General m Council to transfer temtory from 
a chief comnu'jsionership to a presidency or lieutenant-governorship. 


O 2 
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BftTmg u 
to I*iri. 
[17 4 18 
Vlct. c. 


77 *• Jr 
*4 *»5 
Vlot, C.67 
*• 47 ] 


Poirfr to 
extend 
bOQIKU 
o( 

pfWl 

denoj 

town*^ 

*.13 


[cn 

but do« not ftiloT the oonvene. Parilomect It wna thought haring 
enaeted 17 k. 18 Vkt a 77 a. 3, must be taken to hare been aware of 
the fntiteiioe of territories o^led ohiei oommiaslaceiBhlps, and to bare 
dallberstdj omitted any mention of these in the Act of 1865 

On April 24« 1883 a jiroclamation was bsued under 28 4 39 Tkt. 
o. 17 a. 4« plaolog the viHagos of WTt^h ./> thm*n u)d Imad, near 
Aden, under the Goremmcfit of Bombay [Qie aeotion has tinoe then 
been applied to Perlm- 

68 An alteration in parauanoe of the foregoing proviaiona 
of the mode of admmiatration of any part of Brftiah Th/JIa 
or of the boondanea of any part of Bntiah India does not 
affect the law for the time being in force in that part 

The power to take territory under the Immedlato authority of the 
GoTemor General In Counofl (roprodaoed by s. 56 aboro) Is qualified 
by the proriso that no law or regulation In force at any such time as 
regards any sooh portions of territory shsh be altered or repealed 
except by Isw or regulatton made by the Goreroor Oenerel of India 
m Council (17 & 18 Viet. c. 77 a 3). 

The power to fix the limits of a prorinee girtn by 24 4 35 Vlot 
0. 67 a 47 and reprodaeed by a 57 abore, is qualified by a rimlUr 
proriso, that any law or regulatioo made by the Oorenior or lieu 
teoant-GoTemoT m Couneil of i^iy praddenoy dlrishxi, prorioce or 
temtory shall oontinue in force In any part thereof which may be 
sorered therefrom by any auob prodamatioa, untO superseded by law 
or regulation of the Gorunror-Genaral In Oouncfl, or of the Goremor 
or li^enant-Goremoe in Council of the preaHenoy dlTiskm, province 
or territory to which such parts hare b ecome annexed- 

The power exeroissble under 3$ 4 29 Viot 0. 17 a 4, is not qualified 
by a ■ImtUr proviso. 

69 Tho Govtjmor Generol m Countdl the Governor of 
lladras in Coonoil and the Govumor of Bombay in Council 
may with the approval of the Secretary of State In Council 
extend the limits of the towns of Calcutta, hlndras and 
Bombay respectively and nn^ Aot of Parliament charter 
law or UBogo Imving effect only witliin tho Lmlts of thofw 
towns respectively will have effect within the limits os so 
extended 

This power ahkh was given by on Act of 1815 apprari to be still 
in force nnd not to superseded by tlie later enactments reprotloeed 
above 
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PART VL 
Indian Legislation 

Legislation hy Governor-General in Council 

60 . — (i) Foi the puiposes of legislation, the governor- 
geneial nominates peisons lesident m India to be additional 
niembeis of his eouncil {a) 

{2) The numbei of the additional memheis of the goveinoi- 
geneial’s eouned is such as to the governor-geneial fiom 
tune to tune seems expedient, but must be not less than ten 
and not gi eater than sixteen (6) 

(3) At least one-half of the additional members of the 
governor-general’s council must be persons not m the civil 
or mditary seivice of the Ciown m India, and if any such 
additional memb'er accepts office under the Ciowu m India 
his seat as an additional member thereupon becomes vacant 

(4) The term of office of an. additional member of the 
governor-general’s council is two years 

(5) Wlien and so long as the govei 1101 -general and his 
council are in a piovuice administered by a heutenant- 
goveinoi or chief commissioner, that heutenant-goveinoi 01 
chief comimssioner is an additional member of the council, 
m excess, if necessaiy, of the maximum numbei heiein- 
befoie specified of additional membeis 

(6) The additional membeis of the goveinoi-geneial’s 
council aie entitled to be present at tlie legislative meetmgs 
of the council, and at no others 

(7) The Goveinoi-Greueial m Council may, with the aji- 
jnoval of the Secietaiy of State in Council, make regulations 
as to the conditions under which nominations may be made 
m accordance ivith this section, and prescribe the manner in 
which such regulations are to be earned into effect (c) 

(fl) The Legislative Council of the Goremnient of India is an ex- 
pansion of the Governor-General’s executive council Its cumbrous 


Addi- 
tional 
members 
of council 
for legis- 
lative 
purposes 
[24 & 25 
Viet c 67, 
ss 9, 10, 

II 

33 & 34 
Viot 0 3, 
s 3 

y & 56 

^Uct c 

14. s 1 1 
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•titutoiy de»oriptian u th© Qovomor Q«iCTal in Council at mettings 
for the purpoee of mabing lairi and regnlatlons. It wma constittrt^ 
by the Indian Ocmndli Ao^ 1861 In anperBeaBkin of the legUlatire 
body ectablkhed under the Aet of 1853 and Iti oonatltutHm iraa 
modified by the Indian Ccnmdla Act, 1893 (55 k 56 Tlet. a 14). 
The qaalificatloo of reakieDoe in India waa added by the Act of 
1892 

(6) The number uzkder the Aot of 1861 waa not lesi than tlx nor 
moTD than twelve. It waa inorcaacd by tho Aot of 1893 

(0) Ab to tho effect of thoeo rcgulatione, aco above, pp. 1 1 5 116, 

Timea and 01 — (i) Tlie le^lfttlvo mootings of tho governor general h 

oounoil are held at suoh timoa and places aa tho Governor 
General in Gounod ap))omtD (n) 

67*^% ] meeting may be adjourned by tlio goicnior 

general or by the person presiding at tho mcetuig if wi 
autliomed by the governor general (6) 

(а) In praotioe tho meetuiga are held at CaloutU^ and Hlnila, There 
arc no le^latlre atMlooa, bet meetlnga an held whccercr It Ib cod 
blderod oonrenient A B£U renalss in life ontil it ia paaacd or alth 
drawn, or ia treated under the rale* of boaiocae aa dropped. AH the 
Acta passed in any ooe oalendai year are Dumberrd In const cutivo 
order (Aot I of 1897 and so on). 

(б) It 'croukl be more oonvenient to make the power of adjoununcnl 
oieToiaobie by the peraoc preakDng, without further authority 

Conatito- 62 — (i) At everj legislative meeting of the governor 
[c^latlvo 8®nCTtil B council the governor general or tho president of 
tho governor general b council (n) or some otlier ordinary 
^^*5 member of the governor general b council and ot least hIx 
, 5 ] ' other memhers ordinary or niUlitional of that council must 
lie prraent 

{2) At every auoh meeting the go\emor general or m IiIh 
alwence tht president of tho govemor*gcneral s council or 
if there is no president or if the president is absent the 
senior ordinary member of the governor general s council 
present at the meeting presides 

(3) Tlie person presiding nt o legislative meeting of the 
goiemor general s council has a Becorxl or casting vote 

{«} See a. 45 
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63 .— (i) The Goveinor-Greneral m Coimcil has power at Legis- 
lative 

legislative meetings to make laws (a) — power of 

(a) for all persons, for aU courts, and foi aU places and Gener^STn 
thmgs within British India (6) , and 

(6) for aU British subjects of His Majesty and servants of the 

Government of India withm other parts of India (c) , and 46, 5*1, 73 

2^ & 2 C 

(c) for all pel sons bemg native Indian subjects of His Vict c 
Majesty or native Indian officeis, soldieis, 01 foUoweis 
111 His Majesty’s Indian foices, when lespectively 111 Yict c 

17, SS I, 2 

any pait of the woild, whethei within 01 without His 32 33 

Majesty’s domimons (d) , and g3'^g ‘"j 

{d) foi all pel sons employed 01 seivmg 111 01 belongmg to 

His Majesty’s Indian Marine Seivice (e) , and 3. s 2 

(e) foi lepealmg 01 alteiing any laws 01 legulations foi Vict c 

the time bemg in foice in any pait of Bntish India [01 3^5^^ 

ovei any persons foi whom the Goveinoi- General m ^6 

Council has powei to make laws] (/) 14. s 3 ] 

(2) Provided that the Governoi -General in Council has3&4 

Will IV, 

not powei to make any law repeahng 01 affecting (g) — c 85 

{a) any piovisions of the Government of India Act, 1833, vict 0^95 

except sections eighty-one, eighty-two, eighty-three, 

eighty-foui, eighty-five, and eighty-six of that Act, or 21 &22 

Vict c 

any provisions of the Government of India Act, 1853, 106 
01 the Government of India Act, 1854, I'll® Govern- y^^^ 
ment of India Act, 1858, 01 the Government of India ?4 & 25 
Act, 1859, or the Indian Councils Act, 1861 {h) , or 

(b) any Act of Parhament passed after the year one 
thousand eight hundred and sixty, and extending to 
British India (t) , 01 

(c) any Act enabling the Secretaiy of State in Council to 
laise money in the United Kingdom for the government 
of India , 01 

(d) the Army Act (j), 01 any Act amending the same , 

and has not power to make anji- law affecting the authority 
of Parhament { 1 ), 01 any pait of the unwiitten laws oi 'con- 
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Btitution of tbo United Kingdom of Great Britain and Ireland 
■whereon mav depend in any degree the allegianoo of any 
person to the Crown of the Umtod Kingdom (/) or the 
H0\ ereignty or dominion of the Crown over any part of Bntwii 
India (m) 

(3) The Qovwnor General in Council has not i>oflor with 
out the pre>noniJ appro\ al of the Secretary of State m Council 
to make any law empowering any court other than a high 
court ^^thln the meaning of this Dig»t (n) to eentenoo to 
the punishment of death any of H10 SIaje«tj'’B natural born 
subjeota bom m Europe or the ohfldren of Buoli eubjects or 
abolishing any high court within the meaning of this Digest (0) 

(4) Any law made in oooordance with this section controla 
and suporaedee any other law or regulation repugnant thereto 
uhioh may have been previously made bv any authority 
ui India (p) 

(5) A law made m aooordanoo with tliis section for Hu 
Majesty s Indian ilarme Servioe does not apply to an\ 
offence unieas the vessel to wluoh the offander belongs is at 
the tunc of the commission of the offence within the limits 
of Indian waters that is to aay the high bms between the 
C-ape of Good Hope on the West and tlie Straits of ifagellan 
on the East (7) ond on^ territorial waters between those 
limits 

(6) The punishments imposed by any suoli law ns last 
aforesaid for offences must bo similar in olmmctor to and not 
m excess of tlie pumshmentB whicli ma> at the tiiuo of 
making the law be impoeod for similar offences under the 
Acts relating to Hu Majesty s Navy except that in tho caw) 
of persons other than Europeans or Amencans inipnsonraent 
for anj term not exceeding fourteen vears or transportation 
for life or any loss tomi raa^ bo 8ub8titute<l for penal servitude 

(a) The lepsUtiTe poven of the Ooremor CfrtieTftl In Ocnmcfl tn 
denved from a sciie* of nisctmeoU. 

Under 73 of the Oorerrunent of India Act, 1833 (3 4 . 4 ^\’^L 1 \ 
c. 85), it I* hwfal for tlw said Oorernor General in Coimcfl from 
tlow to lime to make artklet of war for tbe government of the iutl\e 
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ofbtcrti and soldicrb m the imliUxry bcivice of the Company, and foi 
the admmistmtion of jushco by courts martial to ho holdon on such 
officers and soldiers, and such articles oj ■\\nr fiom tune to time to 
repeal or \ary and amend , and such ai tides of Mar shall bo made and 
taken notice of m the same manner as all othci the la^vs and regulations 
to be made bj' the said Govoinor-General m Council under this Act, 
and shall prevail and be in force, and shall be of e\clusn c authonty 
ovei all the natn e officers and soldiers in the said rmlitarj' service, to 
vhatcier presidency such officers and soldiers may belong, or ■whcic 
bOC\ or they may be ser\ iiig Pro\ idcd nevcrthclcbs, that imtd such 
articles of vai shall be made by the said Govenior-Gcueral in Council, 
any articles of vai for or relating to the govcinment of the Company’s 
natnc forces, vluch at the time of this Act comnig into opeiation shall 
bo m foicc and use in any pait or parts of the said tciiitorics, shall 
lemam in force ’ 

By s 22 of the Inchan Councils Act, iS6i (24 (L 25 Viet c 67), tlio 
Go^ cmor-Gcneral m Council vas empovered at meetings for the 
purpose of makmg lavs and regulations ns aforesaid, and subject to 
the piovisions thcrem contamed, ‘ to make laire and regulations foi 
iciicahng, amenchng, or altenng any lavs or regulations ivhatcici 
noM m force or hereafter to be m force m the Indian territories noiv 
under the dominion of Her jllajcst}', and to make lavs and regulations 
for all persons, vhether British or native, foreigners oi others, and foi 
all courts of justice -whatever, and for all places and tlungs ivbatevci 
ivitlun the said temtones, and for rli servants of the Government of 
India ivithm the dommions of prmces and States m affiance vith Her 
Majesty , and the lavs and regulations so to be made by the Governor- 
General m Council shall control and supersede all lavs and regulations 
m anyw ise repugnant thereto which shall hai e been made prior thereto 
by the governors of the presidencies of Fort Samt George and Bombay 
respectively m Council, or the Governor or Lieuteuant-Govemoi m 
Council of any presidency or othei territory foi -which a council may 
be appomted, -with power to make laws and regulations, imder and by 
-virtue of this Act Pro-vided always, that the said Governor-General 
m Council shall not have the power of makmg any laws or regulations 
which shall repeal or m any way affect any of the pro-visions of this Act 

‘ Or any of the pro-visions of the Government of India Act, 1833, 
and of the Government of India Act, 1853, and of the Govern- 
ment of India Act, 1854, which after the passmg of this Act shall 
remam m force 

‘ Or any pro-visions of the Government of India Act, 1858, or of the 
Government of India Act, 1859 

‘ Or of any Act enablmg the Secretary of State m Council to raise 
money m the Umted Kmgdom for the Government of India 

“^Or of the Acts for punislung mutmy and desertion m Her Majesty’s 
Army or m Her Majesty’s Indian forces respectively , but subject 
to the pro-viBion contamed m the Government of India Act, 1833, 
s 73, respeotmg the Indian articles of war 
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Or tay proTlsiona of my Act paited in this present tfukm of 
Pariiament, or hereaftar to be p aae ed ^ or mywiae Her 

Majeety** Indian territ^ideB, or the inhabitant* thereof : 

Or which may affect the aothoci^ of Parliament, or the oonatitu 
bon and li^ti of the Ea*t India Company or any part of the tm 
wTitten law* or ocuubtntum of the United Kingdom of Great Britain 
and Ireland, whereon may depend in any degree the aOegiance 
of any poiaon to the Crown of the U^ted Kingdom or tbo 
soTw ei gnty or domimon of the Crown over any part of tho tald 
terntorlee. 

By *. I of tho GoTemment of India Act, 1865 ( 8 A 29 ITcU o. 15) 
tho OoTomoT-Ocneral of India waa ompowored, at meeting* for tho 
pOTpoao of making lam and rrgolaUofus to make Um and regnlatkm* 
for all Brlthh lobjeota of Her Majeely within the dcjminlons of princes 
and Statea in India in alUanoe with Her Majrely whether m tbo eorrico 
of the Goremment of Indi* or othcrwlflo. 

By B I of the TnHIan, Council* Aot 18(59 CP A 3 J Viot c pS) tho 
Goremor Geneni of India in CounoU was empowered at meetings for 
tho poipoae of making lam end regnlation*, to make lam and regnla 
tinn* for all person* being natire Indian tnbjecU of Her Majetty with 
crat and boyond a* well as withm the Indian temtonee tm^r the 
dominions of Her Majesty And under a j of the same Act a law or 
regulation so made Is not to be mvalld by reason only of it* repealing 
or affecting sa. 6t 8 Sj 84 8^ or 86 of the GorernmeDt of India 
Act, 1833 

The Indian ilarino Semco Act, 18&4 (47 t 48 Viet c 38), give* 
power to make law* for tbe Indian ilarino S er vi ce. 

Section 4S of the Government of India Act, 1833 (3 A 4 WTIL IV 
c. 65), enact* that *11 law* and regnUtlona made imder that Aet *0 
long a* they remain onrepealed *11*11 be of the samo force and effect 
within and throughout tbe Indian territorle* a* any Aet of Pariiament 
wonld or ought to bo within the lamo territarieB, and aball bo taken 
notice of by ail court* of jostice vhataoover within tbe *amo territories 
in tho aamji manner a* any publie Aot of Parliament would or ought to 
be taken notice of, and It *haU not be neoeBaajy to regiater or puUiih 
In onyoonrt of jofbee anylaw* or tegnletion* mode by theaaldOovemor 
General in OounolL T^ enactment ha* not been repealed, but the 
first port of it appiie* in term* only to law* made under the powers 
given by tho Act of 1833 and i* not reproduced in the Act of i86r 
or esprmly made applieaUe to Un ma^ under tbe powers girm by 
that Act, It* rcpctltioc or appUcatloo sra* probably coniidered on 
neceaeary in 1861 The exemption from the obligation to register 
which i* in general terms, wa* enacted with reference to tbo qneations 
which bad ariaen a* to tbe neerwity for regUtcring eoactment* made 
under variou* statutory power* confwitd before 1833 (See above 
P* 5 «>-) 

The power* of legislation rrprodoeed In thb Digest are not ethaattlve 
Uoefer various Vets of Pariiament the fndUn I.eghilstnre like otUer 
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British legislatures Mith liimtcd powers, has poMer to make laiis on 
particular subjects uitli more extensive operation than lavs made 
under its ordmary poueis Sec e g the E'jtradition Act, 1870 (33 & 34 
Vict c 52, s iS), the Sla^e Trade Act, 1S76 (39 iL 40 Vict c 46, s 2), 
the Fugitne Offenders Act, 1S81 (44 &45 Vict c 69, s 32), the Colonial 
Courts of Admiralty Act, 1890 (53 &. 54 Vict c 27), the Colomal Pro- 
bates Act, 1892 (55 & 56 Vict c 6, 6 i), and the i\Icrchant Shipping 
Act, 1894 (57 ^ 58 Vict c 60, ss 264, 36S, 735, 736) 

The leading case on the general pouers of tlie Indian Lcgislatuic 
IS The Queen \ Burah (1S78), L R 3 App Cas 889 The Indian 
Legislature had passed an Act (XXII of 1869) puipoiting — First, 
to icmoic the G{iro Hills from the jurisdiction of the oidmary civil 
and crimmal courts, and from the lav applicable to those couits, and, 
secondly, to icst the administiation of cimI and ciiramal justice in 
those teiiitorics m officeis appointed by the Lieutenant Coieinoi of 
Bengal The Act uas to come mto operation on a date to be fixed by 
the lieutenant gor ernoi Bj'^ the ninth section the lieutenant go\ cmoi 
uas empowered, bj’- notihcation m the Calcutta Gazette, to extend all 
or any of the prornsions of the Act to certain neighbouring raountamoiis 
distiicts The vahdity of the Act, and paiticulnrly of the ninth section, 
Mas questioned, but uas mamtamed by the Judicial Committee of the 
Pmy Council, uho hcld(r) that the Act -was not inconsistent with the 
Indian High Courts Act, 1861 (24 25 Vict c 104), 01 vith the Charter 

of the Calcutta High Court , (2) that it was m its general scope withm 
the legislative povers of the GovcnTor-Gcncral m Coimcil , (3) that 
the mnth section was conditional legislation and not a delegation of 
legislative pov er, and (4) that where plenary powers of legislation exist 
as to particular subjects, whether m an impenal or m a provincial 
legislature, they may be well exercised, either absolutely or condition- 
ally , m the latter case leaving to some external authonty the time and 
maimer of carrymg its legislation mto effect, and the area over which 
it 18 to extend 

Lord Selbonie, m dehiermg the judgement of the Judicial Com- 
nuttee, expressed himself as follov s — 

‘ The Indian Legislature has pou ers expressly limited by the Act 
of tlie Imperial Parhament which cieated it, and it can, of course, do 
nothmg beyond the hunts which circumscribe these powers But, 
when actmg withm these hunts, it is not m any sense an agent or 
delegate of the Impenal Parhament, but has, and was mtended to 
have, plenary powers of legislation, as large, and of the same nature, 
as those of Parhament itself The established com-ts of justice, when 
a question arises whether the presenbed linuts have been exceeded, 
must of necessity detemnne that question , and the only way m which 
they can properly do so is by lookmg to the terms of the instrument, 
by which affirmatively the legislative povers were created, and by 
which negatively they are restnoted If what has been done is legis- 
lation withm the general scope of the affirmative words which give the 
power, and if it violates no express condition or restriction by which 
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that power is limited (in which category would of oourw bo moiuded 
any Aot of the Imperial Pariiamant at Taxianoo with it), it Is not for 
any court of Justloe to In^julre fortheff or to eclaige construotiTely 
thoae oondltlani and TcstriatiQca. 

The aame pnnaplee hare been alime laid diTwn with retpeot to 
oolomal legiaZatmee m the case of Pac^ r ApoBo OandU Company 
(1885), 10 App. Can. 382. Bee also HamM r Dana (18S5), 10 App. 
Oaa. 279, and llus^ve v Ohwt Tteong Tof [1891] L. B. A. 0. 274 
(the OhiDeae immigration oaae). 

In Spnyg r Biggan^ [^897] A. C. 25S it was held on appeal from 
the (^pe that a power far the pmntor to add to the existing laws 
already proclaimed and m force In Pondoland inch lawi as he ahonld 
from time to time by proolamation deedare to bo In force in those 
tdritorica, did not authonxe the tasne oi a jsodamatum for the arrett 
anH impriKnment of a partmular 

(h) (Dw QZpreaaiofi used in the Indian Councils Act, i86j Is the 
Indian territories nov under the dominion of TTw Majesty But s. 3 
of the Indian Oounofls Ajot, 1892 C55 A YlcL c. 14) explains that 
thff ts to bo reed as If the words or hereafter were inserted sAer 
now OoxtsequanUy It is represented by British India, which moana 
tho tamtones for the time being coostiituUng British India (see eu 1,4 
and tho notes thereon). 

(e) The Aot of iS6( gare power to malm laws for all serrants of 
tho (Govern mfmt of India withh) the dominions of prinees and States 
in alliance with Her Majesty The Aet of 1865 gare power to male 
laws for all British subjects of Bier Majesty within the dnninioDS of 
prinoQS or States is /sdu In alliance with Uer Majesty wiicther in the 
fcervico of tho Government of India or not Consequently it may be 
argued that the pow er to make laws for servants of the Goremroent 
of TnHIn, u diitlngaitbed from British subjects generally extends 
beyond the Nstire States of India But baring regard to the senw 
in which the phrase princes and Slates in alliance with Her Majesty 
b commonly nted in Acts relating to India, it seems safer to adopt the 
narrower oonstrootion and to treat the expressions In tho Aet of lSt3i 
and in the Act of 1865 as synonymous ' 

The eipresiion Government of India is defined by tho Indian 
Guicral dsose* Aet (\ of 1697), In terms which would eidoda the 
local Governments. Bat thb definition docs not apply to the con 
stmctlon of on Engliah Aet of Farilameot, and the expression servants 
of the Government of India in (be Aot of 1861 would doubtless be 
held to Indodo all serrants of the Grown employed by or under the 
Government of India, whether directly employed by tho Oorernmeot of 
India fn Its narrower senw or by or under a local Government, and 

On general prindple*, there wonlJ seem to be no objectkrn (0 lefl Utkm 
oonfciring jorl^ctloQ in reapect of sa offenee committed by a serraat of 
the Crown in any forripn eonntry wrbere the offence eon I t of o treucA p/ 
iuUf/ytotJU Cmen. 
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whether British subjects or not See the clefhution of ‘ Government 
in Act X of 1897, s 3 (21) 

It has been argued that the expressicii ‘ British subjects of Her 
Majesty ’ was used m the Act of 1865 m its older and narrower sense, 
as not mcludmg persons of Asiatic descent If so, there would he no 
power under this enactment to legislate for natives of Ceylon m the 
Nizam’s teratones In practice, however, the questions referred to 
m this note do not cause difficulty because a wider power to legislate 
for persons and things outside British India can he exercised under 
the Foreign Jurisdiction Act See below, oh v 

{d) The Indian Articles of War are contamed m Act V of 1869, as 
amended by Act XTT of 1894 The words ‘ or followers ’ do not occur 
m the Act of 1833, but their insertion seems to be justifled by the Army 
Act, which, after a saving for Indian mihtary law respectmg officers 
or soldiers or followers m Her Majesty’s Indian forces, bemg natives 
of India, enacts (e 180 (2) (6) ) that, ‘For the purposes of this Act, 
the expression “ Indian mihtary law ” means the Articles of War 01 
other matters made, enacted, or m force, or which may hereafter be 
made, enacted, or m force, under the authority of the Government of 
India , and such articles or other matters shall extend to such native 
officers, soldiers, and followers, wherever servmg ’ 

(e) The East India Company used to keep a small naval force, 
known first as the Bombay Marme, and afterwards as the Indian Navy 
This force was abolished m 1863, when it was decided that the Royal 
Navy should undertake the defence of India against serious attack by 
sea, and should also provide for the performance of the duties m the 
Persian Gulf which had been previously undertaken by the Indian 
Navy After the abohtion of the Indian Navy, two small services, 
the Bengal Marme and the Bombay Marme, came mto existence foi 
local purposes, but were found to be expensive and mefficient, and 
accordmgly the Government of India amalgamated them mto the force 
now known as the Indian Marme Accordmg to the preamble to 
the Indian Marme Service Act, 1884 (47 & 48 Vict 0 38), this force was 
‘ employed under the direction of the Governor-General m Council for 
the transport of troops, the guardmg of convict settlements, the sup- 
pression of piracy, the survey of coasts and harbours, the visitmg of 
lighthouses, the rehef of distressed or wrecked vessels, and other local 
objects,’ and was mamtained out of the revenues of India 
The ships on this establishment were Government ships, but did 
not form part of the Royal Navy, and consequently did not faU withm 
the provisions either of the Merchant Shippmg Acts on the one hand, 
or of the Naval Disciphne Act (29 & 30 Viet c 109) on the other, or 
of any correspondmg Indian enactments They were m fact m the 
same kmd of position as some of the vessels employed by the Board 
of Trade and by the Post Office m British waters Under these cir- 
cumstances it was thought expedient that the Governor-General m 
Council should have power to make laws for the mamtenanc^ of 
disciplme in then service , and, accordmgly, the Indian Slarme Service 
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A^t <1^84, vrsM pa«£e 4 ^f<>r^ ttii* pnrposfe. It ennSrfe^ tht Goyfmor 
Qqneiftl in Cotmdl, at legaUtiv« meetlnga, to make In'wv for aH penons 
emplojed or aerving in or tolonging to Her Majeety • Indian Marine 
Service, bat the ponahmenta were to be of the same character aa thoao 
under the Navy Acta, and the Act waa not to operate beyond the 
limlta of Indian watera as defined by tho Act, L e, the old Umita of the 
East India Compemya charter ^ 1 ^ reasons for the Unutatloci to 
In d i a n waters were, doubtleaa, that U waa desirable to maintain the 
local oharaoter of the objecta for whldi, according to the preamble, 
the Mtabliahinent wai maintained t that if, under esoeptlonal dreum 
stances, a ahlp belonging to the cstabliahment waa sent to F-ngfab 
watera, on traniport aervloe or otherwise, no practical difficulties in 
maintaining disci|dine were hkety to anae and that It was not desirable 
to give to these ships and to their offloen outside Indian watera, thdr 
proper aphere of operatKms, a status practically equivalent to that 
of the Royal Nary Tho offleers of the Indian Marine Service arc 
appointed by tho Ctovemor Qeoctal in Council, but do not hold com 
misnoni from the King and coosoquently cannot exorcise powers of 
command over offloera and men of the Royal Navy Ihe ship are 
unarmed, and therefore are pemetjoany of no ose for the suppres^ioo of 
ptraoy In time of war however the King may by Proclamation or 
Order m Coonefi, direct that any vessel belofiglng to the Indian JIanne 
Service and the men and offieen serving therein, shall Le ooder the 
command of the senior naval officer of the stslion abere tho vtwd la, 
and while the vessel b onder sm^ command, it b to be deemed, to all 
mtents, a vessd of war of the BctsI Navy and the men and officer* 
are to be under the Naval Discipline Aet and nbject to regulations 
Hsued by the Admiralty with the concurrene© of tho Secretary of State 
for India in Council (47 k 48 VIct e. 38 s. 6). 

Under the power conferred by the Indian JIarine Service Act, 1884 
the Indian LegiaUture passed the Indian Marine Act 1887 (Act XH 
of 1887), which establl^ed for the Indbn Marine Service a code of 
dbdpliiie comsponding to that in force for the Royal Navy and 
declared that Chapter Vil of the Indian Penal Code aa to offences 
rebtlng to the Army and Navy was to apply as if Her Slajesty s IndUn 
ilarine Service were eomptbed in the Navy of the Queen (a. 70). 

On the relatlooa between the Royal Navy and the Indbn Marine 
Service, see the evidence given by Sir John Hext and others in the 
Pint Report of the Royal Como^Ion on the adminbtratlon of the 
expenditure of Ir>dU (i8g6)- 

(/) The words or over any persons for whom the Governor funeral 
in CooDcil has power to make law* are not in tlw Act of 1861 Ixit 
seem to be implied bv the context, 

(j) Affecting would probably be construed as equivaVnt to 

altering 

( 1 ) The short titles given by the Short Titles Aet 18515, are suIh 
B tltoted in the text for the longer lilies nwd In tho Aet of iMi It 
»ID iw oWrveil that tubjeet to the exeeptloriB here spedfiMl, the 
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Pailiamcntaiy enactments relating to Lidia may be repealed 01 altered 
by Indian legislation This power is saved by the language used in 
producmg these enactments m the Digest jSee e g ss lOi, 103, 105 
(i) The language of the Act of 1861 is ‘ any piovisions of any Act 
passed m tins piesent session of Parliamcnl, 01 liereaftei to be passed, 
m anywise affectmg Hei Majesty’s Indian teiritories, or the inhabitants 
thereof’ See It v 3 Ieares, 14 Bengal Law Reports, 106, 112 

(y) 44 & 45 Yiot 0 58 Under s 136 of this Act as amended by 
s 4 of the Army (Amendment) Act, 1895 (58 & 59 Vict c 7), the pay 
of an officer or soldier of Her Majesty’s regular forces must be paid 
without any deduction other than the deductions authonzed by this 
or by any other Act, or by any Royal warrant for the tune bemg, or 
by any law passed by the Governor-General of India m Council 
Thus the Indian Legislature has power to authorize deductions from 
military pay, but this power can hardly be treated as power to amend 
the Army Act 

(i) After these woi'ds followed m the Act of 1861 the ivords ‘or 
the constitution and rights of the East India Company ’ It mil be 
remembered that the Company was not formally dissolved until 1874 

( l ) ‘ Wheieon may depend United Kriigdom ’ These n ords 

aie somevhat mdefimte, and a mde meanmg was attributed to them 
by j\L Justice Noiman in the case of In the matte) of Amee) Khan, 
6 Bengal Law Reports, 392, 456, 459 In this case, which turned on 
the vahdity of an arrest imder Regjilation HE of 1818, the powers 
of the Indian Legislature under successive charters and enactments 
weie fuUy discussed, 

(m) Are the words ‘ or the sovereignty,’ &c , to be connected mth 
‘ whereon may depend,’ or mth ‘ affectmg ’ ? Probably the lattei 
If so, legislation to authorize or confirm the cession of temtoiy is 
placed by these words beyond the powers of the Indian Legislature 
The power of the Crown to cede territory m India and elsewhere was 
fully discussed m the Bhaunagar case, Damodhar Khan v Deoiaai 
Ehanji, I L R i Bom 367, L R 2 App Cas 332, where the Judicial 
Committee, mthout expressly decidmg the mam question at issue, 
clearly mtunated that m their opmion the Crown possessed the power 
This opmion was followed by the high court at Allahabad m the case 
ol Lachmi Naiayany Raja Pi atab Stngh, 1 L R 2 AH i See further, 
Sii H S Marne’s Mmute of 1868 on the Rampore Cession case (No 79), 
and the debates m Parhament m 1890 on the Anglo-German Agiee 
ment Bill, by which the assent of Parhament was given to the 
agreement for the cession of Hehgoland, and in 1904 (June i) on the 
\nglo French Convention BiU 

(•)}) 1 e a chartered high court See s 124 

(o) This reproduces 3 & 4 Will IV, c 85, s 46, and is the reason 
why the sanction of the Secretary of State m Coimcil is recited in the 
preamble to the Punjab Courts Act, 18S4 (XVTII of 1884, printed m 
fhe Punjab Code) 
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(p) Any ftnthonty m India. wordfl of th« Act ore i thr 

GoremoTB of the Preaidenoloa of Fort Bt Qwg© and Bombay re- 
•pectlTely in Cooncil, or /ho Goremor or Lientenant Govraor in 
Conncfl of any prwfdenqr or other ferritory for irlilch a conncfl may 
be appointed, vltli power to make lawe and regnlationa by Tirtne of 
tbu Aot. 

(f) Theae were the old llmlta of the £aat TnHia Company’! eharter 


Buinea 

at legUla- 
Uto meet 
Inga, 
^±as 
Vlct. 0. 

67 a. 19. 
55 A 56 
vict 0 
14, a. a,] 


64 — (i) (a) At a legiiilative meeting of the governor 
general s connoQ no bnsineM shall be transacted other than 
the conwdemtion of meftsores introduced [or proposed to be 
introduced] (6) into the Council for the purpose of enactment 
or the alteration of rule* for the oonduot of businesa at legie 
latlve meetingiu 

(2) At a legielativo meeting of the governor general c 
council no motion ehall be entertained other than a motion 
for leave to introduce a meature into the council for the 
purpose of enactment or liaving reffrence to a raecsure mtro* 
duced [or proposed to be introdoced] (6) into the council 
for that purpose [or having reference to some rule for the 
conduct of business] (6) 

(3) It sliall not be lawful without the previous sanction 
of the governor general to introduce at any legislative 
meeting of the governor general s council any measure 
ttffeatiug — 


(o) The public debt or pubbo revenues of India or imposing 
any charge on the revenue* of India (c) or 
(6) The rehgion or rebgious ntes and usages of any class 
of His Itajesty’s subjects m India or 
(c) The discipline or maintenance of any imrt of His 
Alajesty s military or naval forces or 
(rf) The relations of the Government with foielgn princes 
or States 


(4) Provided that the Governor General in CoimcH mai 
with the sanction of the Secretary of State in Council make 
rules onthoriung at anj legislative meeting of the goiininr 
geneml s council n dlsens(*ion of the annual flnanclol state- 
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meat of the Goveinoi-Geneial in Council and tlie asking 
of quebtion&j but uudei such conditions and lestiictions as to 
subject 01 otheiwise as may be in t’lie said lules piesciibed 
and declaied No membei at any such meeting of the 
council shall have powei to submit oi piopose any lesolution 
01 to divide the comicil m lespect of any such financial 
chscussion oi the answei to aity question asked undei the 
authoiity of tins section oi the lules made undei this sub- 
section Rules made undei tins sub-section shall not bo 
subject to alteiatioii oi amendment at legislative meetings 
of the council (d) 

(а) As to the object with which this section ivas framed, sec pai 24 
of Sir C Wood’s dispatch of August 9, 1861 

(б) The words ‘ 01 proposed to bo mtroduced ’ and ‘ oi havmg lefci- 
cnce to some rule foi the conduct of business ’ are not m the Act of 
1S61, but represent the existmg practice 

(c) The words ‘ or imposmg any chaige on the revenues of India ’ 
might perhaps be omitted as unnecessar}'^ 

{d) This proviso reproduces the alterations made by the Act of 1 892 
Under the existing rules the financml statement must be explained 
in council every year, and a prmted copy must be given to eveiy 
member Any member may offer observations on the explanatoiy state- 
ment, the finance member has the right of reply, and the discussion 
is closed by any observations the president may think fit to make 

65 . — (i) When an Act has been passed by the governoi- Assent of 

general’s council at a legislative meetmg, the govenior- |encraUi 

general, whethei he was 01 was not present in council 

the passing thereof, may declaie that he assents to tlie Act, Vict c 

67 8 20 

01 that he withholds assent from the Act, 01 that he reserves 
the Act for the signification of His Majesty’s pleasure 
theieon 

(2) An Act of the Governor-General in Council has not 
validity until the governor-general has declared Ins assent 
theieto, or, in the case of an Act reserved for the signification 
of His Majesty’s pleasure, until Has Majesty has sigmfied 
his assent to the governoi -general tlirough the Secretary of 
State m Council, and that assent has been notified in the 
Gazette of India 
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Power of 60 — (i) When an Act of the Goveroor General in 
Counoil has been aasentad to by the governor general ho 
as Seoretwy of State an aathentjo copy thereof 

G7°fc3i ] ^ lawful for His Majesty to signify through the 

Secretary of State in Council his disallowanoe of any such Aot 
(3) Where the disallowance of any such Aot has been so 
signified the governor general must forthwith notify the 
disallowance and thereupon the Aot as from the date of the 
notification, becomes void accordingly (o) 

(n) Whoi an Aot has been passed by tho QeTemor>Oe(uiraI In Cooncil 
the Bocretary of btato uBnally sends a dispatch intimating that tbo 
Aot has been oonskiered In coooofl and will bo left to its oporatioiL 
Bat tbU formal expresdoc of approval U not esaentlal to the validity 
ol the Act. 


Rules for 67 The Governor General m Counoil may at legislative 
meetmga of the governor general s council subject to the 
1^ 4^5 assent of the governor general make mice for tho conduct 
67 t, 16 ] of businoas at legislative meetings of tho counoil and fur 
jiresonbmg the mode of promulgatioD and authentication of 
Acts made at suoh meeting but any such rule may bo 
disallowed by the Secretary of State m Council and if no 
disallowed has no effect 

V hm, when Introdoced, is published in ths official gaxottci la 
>.uighdi and tho local remaoalar with a Statement of Objeota and 
newens and a almtlar oourve U osually adopted after every ■olweqocnt 
•tago of the bdl at whlob Important asxmthucnts haro been made. 
Thu^ a bill aa amended in committee is paUisbed with the lepoft of 
tbo committee explaining the natoro of, and reasona for the amendment 
Iho draft of a bdl n In aoine oases pabliahed for the porpOM of eliciting 
opioion, before Ita Introdncthm Into tho coonefL 

NMien a bill U Introdaccd, or on some mbseqaent occuloo, the 
member in charge of it makes one or more of the foUowing motkms-' 

(1) Tha t It hr referred to a aelcctcommlttco or 
(3) That it ho taken Into eonsideTatloii by the eonncD either at 
onco or 00 some future day to be then mentioned 1 or 

(j) That it bo ciivulatcd for the purpose of eliciting opinion thercom 
Tho nsoal coarse U to refer a bill after Introdoctioti to a select com 
mittec It h then considered In council after It h reported ly the 
commllltT With or without amendment ai>d l^ passed, cither with 
or Without further amcfKlmcnts made by the coonciJ 
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68 . — (i) (a) The local Goverumeut (6) of any pai*t of Power to 

uxstko 16 ** 

Biitish India to which this section foi the time bemg apphes guiations 
may piopose to the Governoi- General m Council the diaft of 1^33 Yict 
any legulation for the peace and government of that part, 2 ] 

■with the reasons for proposmg the legulation 

(2) Thereupon the Governoi -General m Council may take 
any such diaft and leasons mto consideration, and ivhen any 
such diaft has been appioved by the Goveinoi-Geneial m 
Coimcil and assented to by the goveinor-geneial (c), it must 
be published in the Gazette of India, and m the local official 
gazette, if any, and thereupon has the like foice of laiv and 
IS subject to the like disallowance as if it had been made by 
the Goveinor-Geneial m Council at a legislative meeting 

(3) The governoi -geneial must send to the Secietary of 
State an authentic copy of evei}'^ legulation to which he has 
assented under this section 

(4) The Secretary of State may by lesolution m council 
apply this section to any part of British India as from a date 
to be fixed in the resolution, and withdraw the apphcation of 
this section from any part to which it has been apphed (d) 

(a) This power was conferred by the Act of 1870, "with the object 
of pro'Pidiiig a more summary legislative procedm'e for the moie 
backward parts of British India. The enactment conferrmg the power 
was passed m consequence of a dispatch from the Government of India 
drafted by Sir H S Mamc (See Jlmutes by Sir H S Marne, Nos 67, 

69 ) The regulations made under it must be distmguished from the 
old Madras, Bengal, and Bombay regulations, which were made before 
1833 by the Governments of the three presidencies, and some of which 
are stiU m force 

(b) ‘ Local Government ’ is defined by s 124 

(c) It -will be observed that the Governor-General m Council caimot 
amend the draft 

(d) The Indian Statute Book has from the earhest times contamed 
‘ deregulationizmg ’ enactments, 1 e enactments barrmg, completely 
01 partially, the apphcation m the more backward and less civihzed 
parts of the country of the ordmary law, which was at first contamed 
m the old ‘ regulations ’ These enactments took varied and some- 
times very compheated forms, so that, m course of tune, doubts arose, 
and it became occasionally a mattei of considerable difficulty to ascer- 
tain V hat laws were and v hat v ere not m force m the ditlcrent ‘ dere^i- 
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Utioniicd tractfc. The main object of the SohcdoJed DirtrioU Act, 
1874 {XIV of 1874)1 fo provido a method of rcmonng donbti 
by m«m* of notiflcationi /o bo ianed by the EieontiTe GorerniDent, 
The preojnHe relen to the fact that Tadcms parta of Bdtiah India 
had nerrecr been bfoo^t within, or had from Hnw to tim* been rcmorod 
from, the operation of tbe general Acts and re^^nlatioci, apt! tbo Joru 
diction of the ordinary Cotirta of Jodlcatnre ; that donhU h a>^ 
oriacn m some oaaee aa to which Acta or regulations went in force in 
HTieh parts, and in other oaaee as to what were tbe boimdarlea of inch 
parti and that it waa expedient to provide readier meam for 
asoertainmg the enaotmenU in force In inch territoriea and the hound 
aiies there^ and for administering the law thereia. Tiw Aet then 
procceda to apcclfy and oonatitate a nomber of dcregnlatloniied traota 
as scheduled districta, to give the power of dedanng by notification 
what enaotmeots are, or are not actnaljj in force in any sohedoled 
(hatnet, and to provide for extending by notification to any acheduled 
diftnot, with or wlthoat modlflcatlona oc reatricUoca, any enactment 
in force In any part of Batish India at the date of the extoudoo. The 
Act also gives powecB to appoint ofEcen for the administration of a 
aohedoled distrlot, and to rcgolate their procedure and the exermso of 
thor powen therein, and also to settle qaestlcma aa to the boendaxie* 
of any such tract A large number of declaratory and extending 
notlfiAtione have been tsfoed onder tbe Act 

Every dlrtnot to which 33 Viet c. 3 a i (reprodoeed by this aeotlon 
of the Digest) la made appUcaUe thereupon beoomee by vlrtne of a. I 
of the Indian Schedoled Distnots Act, 1674 (XIV of 1874), a scbodaled 
dktriot within the meaning of that Act and of the Indian Ooceial 
Oanse* Act 1897 (X of 1897 a. 3 (49) >. 

Tho Schedoled Diatncta Act 1874, la Immediately followed in the 
Indian Statute Book by the Law* Lo^ Extent Act, 1874 (XV of 18/4} 
tbe object of which b to remove doubta aa to the appUcmtloo of certain 
cnactmenta to the whole or partieul&r parts of Brithh India. Tbb 
Act alao uses the expreeakm sebeduled districts, but in a aenao wbkh 
bai in the coarse of time bocoioe different from that to which tbo term 
ia used in the Scheduled Districts Aet. Tbe llats of acbedoled diitrkU 
appended to the two Acts were originally identicai, but since j8/4 
Acts have been passed which have amended or purtlally repealed the 
list in \ct Xn but hare not In all cases made corretpooding alter 
allons in tbe Ibt annexed to Act XV iloreover certain regions not 
Included in tbe original scbcdulo bare by reoaon of the appbcatlon to 
them of 33 Met c 3 s. i U;»wne tpeo fotio sebcdoled dwtnets. Tbo 
Legislatl\-e Department of tbe Ooremment of India has puUlshcd Ihls 
of the territories which are deregulatloulzed ” scheduled,” ami 
subject to tbe statute 33 \Tct c. 3 a. 1 respecfirciy 

69 The governor general in caae?i of emergenct 

nmWe and promnlpate nrdlrmnees for tho pence and pood 
g6\crmncnt of Bntidi India, or an^ part theicof arid ant 
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oidinance so made has, for sucli period not exceeding six cases of 

GTHcr* 

months from its piomulgation as may be declaied in the genoy 
notification, the lilce force of laAV to a law made by the ^ 
Governor- General in Council at a legislative meetmg , but 67, s 23 ] 
the power of making oidmances under this section is subject 
to the like lestiictions as the powei of making laws at 
legislative meetings , and any oidinance made under this 
section 18 subject to the like disallowance as a law passed 
at a legislative meeting, and may be controlled or superseded 
by any such law 

The power given by this section has rarely been exercised, and 
should be called into action only on lugent occasions The reasons for 
a resoit to it should always be recorded, and these, together vuth the 
Ordinance itself, should be submitted without loss of time to His 
Majesty’s Government 


Meamng 
of local 
legis- 
latures 
[See 55 & 
56 Vict c 
14, s 6 ] 

24 & 25 
Vict 0 67 


Local Legt'Slaiu') es 

70. Tlie Governoi of Madias in Council, the Governor 
of Bombay in Council, the Lieutenant-Governors in Council, 
of Bengal, the United Provinces of Agra and Oudh, the 
Punjab, Burma, and Eastern Bengal and Assam, and any 
local legislature which may be hereaftei constituted in pui- 
suance of the Indian Councils Act, 1861 are local legislatuies 
within the meamng of this Digest 

This section follows substantially the defimtion of ‘ local legislatme ’ 
in the Indian Councils Act, 1892 (55 & 56 Vict c 14, s 6), with the 
modifications required by the local legislatures constituted smce its 
passmg 

71. — (i) (a) The legislative powers of the Governor of Constitu- 
Madras in Council and the Governoi of Bombay 111 Council 

are exercised at legislative meetings of then respective 

councils in Madras 

and 

(2) Eol the exercise of those powei s the goveinois of Bombay 
Madras and Bombay respectively must nominate peisons Yictcey, 
resident 111 India to be additional members of their councils 

(3) The number of the additional membei s of each of the 

I SS 1 , 4 J 

said councils (besides the advocate-general of the province 
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or nffioor acting m that oapaoity) m such ns to the governors 
of IJadras and Bombay respectively from tune to time seems 
expedient but must bo not less than eight nor more than 
twenty (6) 

( 4 ) The advocate-general or acting advooato-general for 
the time being of the province must be appomted one of the 
additional members of the conncil of the governor of that 
province 

( 5 ) Of the additional members of each of the said oonncils 
at least one-half (e) most be persons who are not m the 
oirfl or military service of the Oown m India and if any such 
additional member aocepta ofBoe nnder the Crown m India 
his seat as an additional member thereupon becomee vacant 

(6) The term of oflBoe of an additional member of either 
of the said oonnmls [other than the advocate-general or 
acting advooate-geneml] (d) is two years 

( 7 ) An additional member of either of the said counoDs is 
entitled to be present at legislative meetings of the council 
and at no others 

(8) The Governor General In Counnil may wltli the 
approval of the Secretary of State in CoancJl moko reguln 
tions (e) as to the oonditions under which nominations are to bo 
made undor this section and preooribe the manner in which 
fuich regulations are to bo carried into effect 

{«) fccctioa reproduce* the proTWon* of the Act of i86t 
roodlOed by the Act of 1893 

(6) The number under the Act oS i86i mu not lew Iban four nor 
more than right. 

(c) One-half Doee tbh Inclode fho adrocate-^peoeral T The 
point doe# not seem dear 

(d) The wordi In square brncketa probably expmw the effect of flic 
exhting law but the eonfitriiction W not clear 

(r) The effect of tbewe rcgubitlona h lummaruecl aI>ore pp. 1 10. J 'O. 

72 — (i) At o\cry legislative meeting of the council of 
tlie Covemor of lladrss or of tho Governor of liomhav 
the governor or some ordinniy member of his council nnd 
ht least four other tuembers of tho connril must lie present 
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( 2 ) Tlic governor, if present, nud in Ins absence tlie senioi nnd Bom 

ordinal V member (o) of his council, piesides [24i<L25 

(3) In case of difTcrencc of opinion at. ain^ sneli legislative ss'*^34|^36^’ 
meeting, the opinion of the majority prevails 

(4) In case of an equality of votes, the govoinoi, 01 in Ins 
absence the member presiding, has a second or casting vote 

(5) Any such legislative meeting must be held at such time 
and jilace as the governoi appoints, and may be adjourned by 
the goveinoi or bj- the jicrson pic'^iding at the meeting if so 
authorized by the governor 

(a) The c\prcssion in the Act of 1S61 is ‘f-enior cnil ordinnrj' 
member,’ ntid the -woixl ‘ cml ’ Mas perlinps intended to exclude the 
local commandor-m cluof, ivho, hoiievcr, was nn cxtraordmnrj member 
If so, the i\ord bos become unncccssarj' since the pasemg of the Madras 
nnd Bomba3’^ Armies Act (56 A ^7 Vict c 62) 

73 . — (i) The members of the councils of the Lieutenant- Constitn 

Goveinors of Bengal (a), of the United Provinces of Agia and jegiR- 

Oudh (b), of the Punjab (b), of Burma (b), of Eastern Bengal 

and Assam, and of any lieutenant-governor f 01 whose pi ovmce of heuton- 

ant-gover- 

a local legislature is hereafter constituted, must be such nors 
persons resident m India as the lieutenant-governor, Avitli 
the approval of the governor-general, nominates, subject to 
this qualification, that not less than one-third of the members Abet c 
of each council must be persons who are not in the civil or ^ ^ ^ 
military service of the Crovm in India 

(2) The numbei of the members of the councils of the 
lieutenant-governors of Bengal, the United Provinces of 
Agia and Oudh, of the Punjab, and of Burma respectively is 
such as the Governor- General in Council may from time to 
time fix by pioclamation, but must not be more than twenty 
for Bengal and not more than fifteen for the United Provinces 
of Agra and OudJi (c) 

(3) The number of the members of any other council of a 

heutenant-governoi constituted for legislative puiposes must 
be that fixed by the notification undei which the comicil is 
constituted ' 
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{4) The tonn of office of a member of a liputenant-govemorin 
oounoil w two years 

(5) Tlie Governor Qe^ieral m Connoll may with the 
approval of the Secretary of State m Council make regu 
latiorai as to the conditions under which nominations are 
to be made under this section and prescribe the manner 
in which such regnlations ai e to be earned into effect (d) 

(a) Beetioci 44 of the Trulinn Councils Aot, 1861 enacted that the 
Goremor Oeceral m Counofl, so soon as it should appear to him expedi 
ent^ ahould, by prodamatlon, extend the prcmalona of the Act touching 
the maUng of lawi and regulationa for the peace and good gorenunent 
of the preaddenoiea of Fori Saint George and Bombay to the Bengal 
diriaaon of the Preaidency of Fort Wilham, and ahonJd speca^ hi anch 
prodamatK)Q the penod at which such prorislona ahoold have effect, 
and the number of coondUora which the beutecant-goTemor of the 
said diritioa mi gh t nominate for hia aaalatance in mating lawi and 
regulationa. Accordingly a kgialatire council waa eataUiahed for 
Bengal by proclamation of January 18 1862 Calcutta Gaxette iSfe 
pp 227 238 

(b) By B. 44 of the Indian OwMila Act, 1861 the Ooremor General 
in Co and! waa also emp o we r ed to extend the pronsienf of the Aot to the 
territoriea Imown aa the North yVestem Pruvlnees and the Punjab 
reapecdvely A legislative ooun^ was eetabhabed for the North 
Western Ptorlneea and Oudh together (tee the pcnreia under the next 
aeotion), by proclamation of November '*6, 1886, and the name of the 
prorince for which the coonoll waa eatabUshed was in ipoi Altered to 
the United Pronnoea of Agra and Oudh. LegUlatiro eouncHa were 
establtshed for the Punjab and Banna by proclamation of Aprfl (>, 
1897 and for the province of Eastern Bengal and Aaaam by proclama 
tkm of September I 19CK 5 rf Act VII of 190^ The number of conn 
ciUors to be nominated waa fixed at nine for tite Punjab and Baima 
reapectirely and fifteen for Eaatora Bengal and Assam. 

(c) By Act of 1893 {55 4 56 Viet c 14, » i ) the Governor General 
in CooncQ waa empowered to Increase W prodanutloo the number 
of legtslative coimefllora for Bengal and for the North Weatem ProTinerH 
and Oudh, subject to the maximum limit of twenty and fifteen. The 
number for Bengal wav by proclamation of ilarch 16, 189J, fixed at 
twenty The number for the "North Western Prorincea and Oudh 
(now the United Proriores of Agra and Oudh) was ly proclamation 
of the same date fixed at fifteen. 

(d) This power was given by the Act of 1892 The regulations are 
to the same general effect aa thoro for Jladraa and Bombay See 
above pp. 1 19, J'*a 

74 — (2) TJie Governor OwicraJ In Council mat mth the 
tltnte pfefiotiB Approval of the Socretno of Stnte in Council nnd 
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by notification in tlic Ga7c1te of India con‘itdn(o a new local 

Icgnln- 

province foi legislative purposes and, if necessaiy, apiioint tores 

a lieutenant-governor foi any sueli piovince, and constitute 

the Lieutenant-Goveinor in Council of tlic piovincc, as fiom <57. fis 46- 

49 ] 

a date siiecificd in the notification, a local legislature for that 
piovince and fix the nuinber of the licutenant-govcrnoi in 
Council, and define tlic hinds of the proMiice foi which the 
Lieutennnt-Go\ einoi in Council is to c\eicisc legislative 
JIOV Cl s 

(2) Anv lav iiiadc bv the local Icgislatuie of an}' province 
shall continue 111 force in an\ pnrf of the pio\ince seveied 
theicfroiii in puisuancc of this section until susjicnded by 
a lav of the governoi -general 01 of the local Icgislatuie to 
vhosei)io\ nice the part is annexed (n) 

(«) This section is intended to gi\c the clTccl of tlie existing ennet- 
nicnts in the Act of 1S61 {24 25 Vict c 67, $s 46-49), vhich run ns 

follows — 

‘46 It slinll be lawful for the go^cmor gcncrnl, by proclamation 
ns aforesaid, to constitute from time to time new proiinccs for the 
purposes of this Act, to which the like pro\asioiis slinll be applicable , 
and, further, to appoint from tunc to time a lieutenant governor to 
any proMnee so constituted ns aforesaid, and from lime to time to 
declare and limit the extent of the authority of such lieutenant - 
govemoi, in like manner ns is pro^^dcd bj' the Go\ eminent of India 
Act, 1854, respecting the lieutenant goiernors of Bengal and the 
North-Western Prownccs 

‘47 It shall be lawful for the Goicraor General in Council, by 
such proclamation as aforesaid, to fix the limits of an}' presidencj, 
division, province, or territory in India for the purposes of tlus Act, 
and further by proclamation to dmdc 01 alter from time to time the 
limits of any such presidency, dii'ision, proimce, or territory, for the 
said purposes Pronded ahvays, that any law or regulation made 
by the Governor or Lieutenant -Governor in Council of any presidency, 
division, prownce, or terntoiy shall continue in force in any part 
thereof w'hich may be severed therefrom by any such proclamation, 
until superseded by law or regulation of the Govemoi -General m 
Council, or of the Governor 01 Lieutenant Governor m Council of the 
presidency, division, proi'ince, or territor}' to which such parts may 
become annexed 

‘ 48 It shall be lawful for every such Lieutenant-Governor in Council 
thus constituted to make law’s for the peace and good government of 
his respective division, province, or territory , and, except as otherwise 
lierembefore specially piovided, all the provisions m this Act contained 
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reapoctmg tlio noniinatioa of additional membcra for the parpoeo of 
moldnj lawB and regnlaboin for the prcaidenoes of Fort Saint George 
and Barnhay and H mi ting ^ho pownr of the Goremora in Connefl of 
Fort Saint George and Bombay for the porpoae of maVln^ lam and 
regnlatiaoB, and reapectmg the condoot of baameas in tho meeting! 
of ffooh coonoil! for that pnrpoee, and mpeotiijg the penrer of the 
goTemor-general to declare or withhold hU aieent to lam or regnlationi 
made by the QoTemor in Cormdl of Fort Saint George and Bombay 
and reepecting the pomr of Her Majeaty to doallow the tame, ahall 
apply to lam or regolaticoa to be ao made by any aooh Lientenant 
Governor In CormcIL 

49. Provided almys, that no proclamation to be made by tho 
Govemor-General in Cotmefl voder the provlikm* of thb Act for 
the pnrpoae of oonitltnting any oovncil for any prealdenoy divliicm 
provizkcet, or territonea bereinbefore named, or any other province*, 
or for altering the botmdane* of any ptemdeiwy dlviilofi, provinee 
or territory or conahtntmg any new province for the pvrpoee of thi* 
Act, ahaO have any force or validity nntfl the aanotion of Her 3IaJe#ty 
to the aame ahall been have prevlovaly tignlfled by the Secretary of 
State in CoanoQ to the govemor-genereL 

It ma onder theae enaotmeota that local leglalatarra mro eatabUidied 
for the North Weatem Pronnee* and Ovdh (1886), for Burma (189;) 
and for intern Bengal and Amud (1005V i^ee Act VTI of 1905 

The effect of the enaotmentt appean to be that a new lientenant 
govemonlup cannot be creoted a local legUUtsre U created at 

the ume tune oa ma done m the last two ouee mratloned abova. 

76 — (i) At e\cry meeting of a beutenant goremor a 
cormoil the lieutenant-governor or m his abeenco tJie member 
of the counoll highest in official rank omong thoea lioldlng 
office under the Crown presides 

(2) Tho legislative powers of the eounoil may be exercised 
only at meetings at wliioh tho lieutenant governor or some 
other member holding office onder the Crown and not lees 
than one-lialf of tho members of the council ore present 

(3) In case of difference of opinion at nny meeting of tho 
lieutennnt-gorcmor s conncil if there is an rqualit\ of votes, 
tho lieutenant governor or other person presiding has a second 
or casting rote 

76 — (i) The local legislature of anj province In India 
may subject to tho provisions of this Digest moke laws for 
the i>eace ami gcKxl government of the trmforie^ for the time 
bcii\g constituting tlmt province (a) 
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(2) The local legislatuie of any piovince may, with the 
previous sanction of the governor-general, but not otherwise, 
repeal or amend as to that province any law 01 regulation made 
by any authority in India other than that local legislature (6) 

(3) The local legislature of any province may not, without 
the previous sanction of the governor-general, malce or take 
into consideration any law — 

(а) aftecting the public debt of India, or the customs duties 
or any other tax or duty for the time being m foice and 
imposed by the authority of the Governor- Geneial m 
Council for the general purposes of the government of 
India , or 

(б) legulating any of the current com, or the issue of any 
bills, notes, or other paper currency , or 

(c) regulating the conveyance of letters by the post office or 
messages by the electric telegraph ivithm the piovince, or 
{d) altering in any way the Indian Penal Code (c) , or 
(e) affecting the rehgion or rehgious ntes or usages of any 
class of His Majesty’s subjects in India , or 
(/) affectmg the discipline or maintenance of any patt of 
His Majesty’s naval or mditary forces , oi 
ig) regulating patents or copyright , or 
( 7 i) affecting the relations of the Government vrtli foreign 
princes or tStates 

(4) The local legislature of any province has not powei 
to make any law affectmg any Act of Parham ent for the 
time being m force m the provmce {d) 

(5) Provided that an Act or a provision of an Act made 
by a local legislature, and subsequently assented to by the 
governor-general in pursuance of the provisions contained 
m this Digest, is not to be deemed mvahd by reason only 
of its reqmrmg the previous sanction of the governor-general 
under this section 

(o) The Governor-General m Council has concurrent power to legis- 
late for a province under a local legislature In practice, houever, 
this power is not, unless under very evcejitional circumstances, evei- 
oised as to matters within the competency of the local legislature' 
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(6) Under tho Act of 1861 a local Icgialatoro ooxild not niter an Act 
of the Govemment of lodi* puaed after the Act of 1861 came into 
operatma. Conaeqnently tb^aphere of opentums of the legU 
Ifltnrea waa often inconTementJy reatrfoted by the nameroni Acta 
peaeed by the Govemor-General in Conndl atoce 1861 particnlaily 
by nch general Acta aa the Evidence Act and the EaaemeDta AcL 
Hw proTiaicni reproduced in anb-aeotlon (2} waa inaerted in the Act of 
1892 for the poipoee of remoting thia tooonvenlenco. 

(c) Sir Chariea Wood, -when Seoretaiy of State for India In a dii 
patch dated Deoember i# 1862, oddreaeed the Government of India aa 
follcm — 

Cases, no donbt, inQ ocoaaionally occur when ipecial legialatioo 
by the local GovemmcDti for offences not indaded in the Eeoal Cbde 
will be required. In these cases the general rale ahould be to place 
such oSencet under penalties already asaigned m the Code to acts 
of a BlmhaT character This mode of legislation, though an addition 
to, cannot be deemed an alteiatiofi of tbe Penal Code bat it any 
deviation k oonsldered neeeaaary then the law requires that your 
previous sanction aboold be obtained. 

It was the intention of Her ilajeaty’s Government that, except 
In local and peoollar drcamatances, the Code ahould contain the whole 
body of pens) leglalaUao, amd that all additiooj or z&odiheationa 
auggeated by experience shoold from time to Hm*. be Ine o rporoted in 
it And the doty of maintaining this onifonnity of course devolvea 
upon your Ezoedenoy In CounctL 

As a general rale for the guidance of tbe local oonnofU, It voald 
probably be expedient — and this appeara also to be your own view — 
that all bOIa containing penal elauaea ehouM be submitted for your 
previouB saDotion. 

In consequence of thb dispatcb sU Bills introduced into a local 
legtslatore and containing penal clauses are required to be sent to tbe 
Government of India for oonsidcratioD aa to tbe penal clanses. 

As to what would amount to an alteration of the Penal Code see 
llinutee by Sir U S. llalne Noa.i;and6. 

(d) Among the Acts which a local legblatnre cannot affect is the 
Indian High Cborts Act 1861 (24 A .,5 Vlct. c. la;), and, consequently 
qQcatloQs have arisen as to the validity of lawa affecting tho Jarisdlctkm 
of the chartered high court It baa been held that tbe Oovernor of 
Bombay In Council has power to pass Acts limiting or regulating tbe 
jorisdiotion of tbe courts eatablbbed by tbe local legislature and that 
inch Acta are not void merely because their indirect effect mav be <0 
Increase or dimintsh tbe occasions for the ex e rc i se of the appellate 
jurisdkUoo of tbe high court (Pmwrtashir JUiy\unaikj% r OorernMoU 
oj Bombay 8 Bom. H C. Rep. A. C. L 195). Also t^t tbe Bombay 
Legislative CourtcQ has authority to make laws regulating tbe rights and 
obligations of the subjects of the Bombay t overnment but not to affect 
tho authority of tbe high court In dealing with those rights and obliga 
tlon (bfilrrtrrol Tkanax IBnvlar TOffti I I-.n.,8Tk)m '*< 5 }). 
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1 lu |>in\i 1 (if ih( nitu ih m ml in (Tnint il !<• nfTr < t In li pi^lnlmn 
till I'nmcitiM of tin* (Town i** i xpr< ‘■'■h ro('ois'ni?f d In ‘'liiliiti' {•'CC 
Ih low s 70) It mm inrlmps In infiinil tlint tin loml It pi'-lntincs 
do not jKo-t tliw poMtr I'nit '•<1 Jhu \ M inin <>j M(trliti\ 

Mild *7 5 


77 . — (1) ^1 le[:i‘'lnti\« iiK’idiim (if tlu' (>’o\ ('t tidi ofhiiMiii-. 
Mndrn*' in Coiinnl or of tlio (wnoinoi of Ilonibiu in C’oiiiuil, 

.111(1 al a inof'tino of i Licnionnnf-fbiv riiior in (.’onnoil no 

I - 1 1^ - ' 

Inisiiii'". nia\ lu tianKmt'‘(l otlni (Imn (ho < onsuloiation of Nat t 67. 
nil I'^uro'. intitHltn 0(1 (or ]>ro|io>.o(l (o ho int rodiu orl j (o) iiifo Ys 
iho (oiiiuil foi tlio pur)i(f.o of oimifnioid 01 (ho al(oia(ion 
of nilos for (ho t oiidiK t of himin at lo^'|^lll(I\o niiuMiim*' •I.*’ - J 
(j) Al MW ‘'til li nuotiiiL' no motion nia\ ho 011(01 lainod 
odtoi (han a mot ion for h a\ <* (o int rodtu 0 a moasiiro 111(0 ( lio 


ootini il for tlio imrj)0''0 of I'linitniont 01 lia\ iiiji rofcrom 0 (o 
i mo.i^’ttro indoduiiil (01 |)ro]io''od to ho infiodniod into (ho 
ooiincil for (hat ■jiiirj)O''0, or Inuini.' roforom 0 to somo iiilo foi 
(ho condiiot of htisiiu‘'sj (a) 

(5) ProMdod that (ho (hn (tiioii in C’otini il of Madras and 
l>omha\ rc^pottnoh and (ho lioti(oiian(-go\ ornoi of any 
inininco ha\iiig a loi.il li'giMatnri , ma\, Midi tlio sanction 
of (ho On\ ornoi-GVnornl in Council maKo i tiles foi 


<ui(iioii/ing al an^ legislatnc mceding of then icspcctne 
cotuKils (he dibciission of (he .inniial financial stalement 


of (hen resjieclne local CJo\oinmenls and (he asking of 
questions hut tindei such tondilions and icslncfions as to 
subject 01 otheruifco a-- nia\ in (he lulcs applicable to tliosc 
councils rcapectn cl}' be piesciibcd 01 declaied But no 
membei at an} legislative meeting of any such council lias 
pOMCi to submit or piopose any icsolution 01 to dmdc the 
council in respect of any such financial discussion or the 
answei to any question asked under tlie authority of tins 
sub-section or the lules made under (his sub-section (b) 

(4) It IS not Jaivful for any member of any such council 
to introduce, Muthout the previous sanction of the governoi 01 
lieutenant-governoi anv nicasui e alTccting the public i evenues 
of the piovince 01 imposing any chaige on those icvcnuci 
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(5) Rnlea for tlie oondnot of boBuiees at legislatave meetmgB 
of the Governor of Madraa in Connci] or of the Qovemoi of 
Bombay m Connoil or of Any Lleutenant-Govomor in CoxmoU 
may be made and amended at legulative meetings of the 
oouncfl Bobjeot to the assent of that governor or bentenant 
governor bnt any snob rule may be disaDowed by the Governor 
General m CJounoil and if so Hmallowed shall have no effect 
Provided that rules made nndef this section ivith reflect to 
tho disousEion of the unnaal financial statement and the asking 
of questions are not to be subject to amendment as aforesaid 

(a) words m square brsokets are not in the Aot of i86i bat 
Ttprceent the ezlitmg pnodoe. 

(b) quallfioetian oa the rmtriotiona impoeed by tho Aot of 1861 
was introdaoed bj the Aet of 189a 

Wot to 78 — (i) When an Aot has been passed by the oonnoll 
ki^Icgl*- * governor at a legislative meeting thereof or by tho 
Uturo. oouDon, of a boutenant-govemor the governor or lieutenant 
governor tvhether he was or was not present in connoil at 
the passing of the Aot may declare that he assents to or 
mthholds Ids assent from the Act 

(2) If the governor or lieutenant-governor witliholds his 
usBont from anv enoh Aot the Aot has no effect 

(3) If tho governor or lieutenant-governor nssenta to an> 
mioh Aot ho mnat forthwith send an authentic copy of tho 
Aot to the governor general and the Aot lias not validitj 
until tho governor general has owented tlioreto and that 
assent lias been signified bv the go\emor general to tho 
governor or beutenant-govemor and published by the go\ emor 
or lieutenant governor 

(4) Where the governor general withholds Ida ossent from 
on\ such Act ho must signify to tho go\emor 01 lieutenant 
go\ opuor m writing his reason for so withliolding hifl assent (n) 

(5) When anv such Aot baa been osaonted to by tlir 
governor general ho must send to the Sccretarj of Statr 
ail autlientic copy thereof and it la lawful for Hw ilajcsty 
to signify through the Sreretafj of State In Council his 
disahownnco of onj auch Act 
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(6) Whole tiio di^'ullowiviKo of inn buoh Act lias hooii ho 
bigiuficd the go\oriioi or lioutenanl -governor inuht foiUiwitli 
no(jf\ (he clnallowance anil (herenjAui the Ae( as fioni (he 
dale' of (lie notdieation hei’Oines \oid neioidingh 

(a) A'-'-ont h'ljj bton withluld on one or more of (lie following 
gronnclb — 

(i) (lm( the gniicipk or iioliej of the Atl, or of bonic partiuilar 
proM'-ion of the Act, is uii'-onncl , 

(::) that the Act, or '•onu proMbion of the Net, is iiUm vira of the 
loi.il legislature , 

(t) that the Aet is defect ne in form 

A\ith to (^) the' retent pnctiee of the (Itoeinintiit of Jiuliii 

ha-' il i-- iK-heved, liteii to nioid as inuth as possible entitisni of the 
draflmg of local Bills or Acts 


I <ilul\ty of Jmitau /mu^ 

79. law made by anv atithonl\ in India is not nnahd 
soleh oiiiiceount ofaiiyoueoi inort of(lu follow mg leasons — 
{(i) m (he case of a law made h\ (he G'o\eino)-Ci'eiieial m 
Council, because it affeetb (hepierogn(n e of (he Crown {a) 
{b) m the ease of any law, betause (be lequibitc piopoition 
of members not holding oflicc under the Ciow’n m India 
wab not complete at the dale of its mtioduction to the 
Council or its enact ment 

(c) m tJic case of a law made b> a local Jegislnturc, because 
it confcis on inagibtratcs being jubticcb of t)ic iieacc, the 
same jurisdiction ovei Euiopenu Butibh subjeetb ns that 
legislature by Acts duly made could lawfully confei on 
magistrates m the exeicisc of autlioiitj’- ovei natives 111 
the like cases [h) 

(а) This sacmg docs not appear to apply to the local legislatures See 
note (c) on s 76 As to the prerogatives of the Crowm, sec nolo [a) on s 36 

(б) An Indian Act (XXII of 1870) was passed to conlirm certain 

luc^^oub Acts of the Madras and Bombay legislatures winch had been 
adjudged mvahd on the ground of interference wath the nghts of 
European British subjects See i? v Reay, 7 Bom Cr 6, and the 
speeches of Iilr Eitz James Stephen m the Legislative Coimcil in 1870, 
Proceedmgs, pp 362, 384 As Indian legislation could not confer on 
local legislatures the iccjuisito powci in the futiuc, it was confeircd by 
an Act of Parliament m 1871 (34 tL 35 Vict c 34) ^ 


Ik ino\ al 
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(5) Rules for tlie oondoot of biannees at logialative meetiiigB 
of the Governor of Madras in Council or of the Governor of 
Bombav in Council or of £ny Lieutenant-Governor in Council 
may bo made and amended at legislative meetings of the 
council Bubjeot to the assent of that governor or Leutenant- 
govemor but any such rule may be disallowed by the Governor 
General m Council, and if so disallowed shall have no effect 
Provided that rules made under this section with respect to 
the discussion of the annoAl flnanoial statement and the asking 
of quoetions are not to be subject to amendment as aforesaid 

(a) worda in square braokeU are not in the Act of l86i but 
represent the exiting piuotloe. 

(6) Tbii qoallflcatlaci od the Tcatrlolioos imposed by tbo Act of i86l 
wM Introdooed by the Ant of 1892 

Wnt to 78 — (i) When an Act has been passed by the oounoil 

^ governor at a li^islative meeting thereof or by tlio 
UtuTT*. couocil of a beateuaut-govemor the governor or lieutenant 
goveraor whether be was or was not present in oounoil at 
the passing of the Aot may declare that he assents to or 
intliliolds his assent from the Aot 
(a) If the governor or lieutonant-goremor withliolda his 
tthsont from anv such Aot the Aot has no effect 

(3) If the goiomor or lleutenant-govcmor assents to any 
such Aot lie must forthwith send on authentic copy of the 
Act to the governor general and the Aot lias not valklit} 
ujjDJ the goror/ior-gensnil hmt sssentod thereto and that 
assent has been signiBcd b\ the governor general to the 
goicmor or lieutenant govomor andpubllsbedby thogoiemor 
or lieutenant goiomor 

(■t) Wliere the go\emor general withhold! lus assent from 
oni such Act he must stgnih to the governor 01 houtonnnl 
go\ emor in wnling hw reason for so withliolding his assent (o) 
(5) When nn\ such Act lios been assented to by tin 
governor-general ho must send to the Sccretar\ of htato 
an nuthrntlc cop^ tiicreof and It is lawful for His Mnj«tj 
to slcnlfv Ihroupli tin hetretarv of State in Council his 
di^iRownnce if oii\ such Act 
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(6) WJierc the disallowauco of any such Act has been so 
bigmfied the governor or heutenant-goveinoi must forthwith 
notify the disallowanccj and tlicieui?on the Actj as from the 
date of the notificationj becomes void accoidingly 

(a) Assent lias been iiitblield on one 01 more ol the follovong 
grounds — 

(1) that the pnaeijile or pohej'^ of the Act, or of some parlioulai 
provi-^iou of the Act, is unsound , 

(2) that the Act, or some pronsion of the Act, is xiUra vires of the 
local legislature , 

(3) that the Act is defcctn e in form 

'\^lth icsiiect to (3) the icccut practice of the Goicuimcnt of India 
has, it IS bclicicd, been to a^old as much as possible criticism of the 
draftmg of local Bills or Acts 


VahdxUj of Indian Laws 


79. A lav made by any authority m India is not invalid 
solely on account of any one 01 more of the following reasons — 

(а) 111 the case of a law made by the Goveinoi-Geiioial 111 
Council, because it affeets the prerogative of the Crown (a) 

(б) in the case of any law, because the requisite proportion 
of members not holding office under the Cioivn in India 
A\'as not complete at the date of its mtioduction to the 
Council or its enactment 


llcmoval 
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(c) m the case of a law made by a local legislature, because 
it confers on magistrates, being justices of the jieace, the 
same jmisdiction over Emopean British subjects as that 
legislature by Acts duly made could lawfully confer on 
magistrates in the exercise of authority over natives m 
the like cases (&) 

(а) This savmg does not appear to apply to the local legislatures See 
note (c) on s 76 As to the prerogatives of the Crown, see note (a ) on s 36 

(б) An Indian Act (XXII of 1870) was passed to confiim certam 

piewoufl Acts of the Madras and Bombay legislatures which had been 
adjudged mvahd on the ground of mterference with the rights of 
European British subjects See iZ v iZeay, 7 Bom Cr 6, and the 
speeches of Mr Eitz James Stephen in the Legislative Council m 1870, 
Proceedmgs, pp 362, 384 As Indian legislation could not confer on 
local legislatures the icquisite power m the future, it was conferred by 
an Act of Parliament m 1871 (34 & 35 Vict c 34) ^ 
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ePART VU 

R amrtto Leams of Ab^encb, Vacation of OmcE 

TEJirORAm ArrOiNTMKNTH ETC 

hUUrie* 80 — (i) There rtc to bo paid to the Governor General of 
IndiA and to the other peraons mentioned m the First Schedule 
to this Digest out of the revenues of India such salaries not 
4nd c« exceeding m any case the maximum apooified in that behalf 
offldtli 1 q tli® schedule, and such allownnocu (if any) for equip 
ment and voyage as the Seoretaiy of State in Council nisv 
lli c by order fix in that behalf and subject to or in default of any 
such order as are now payable 
( 2 ) Provnded as follows — 

(n) An order affecting aalanea of members of the Govenior 
General s council may not bo made without the oon 
ourronco of a majonty of vote* at a meeting of (lie 
Council of India 

(6) If anj person to whom tins section applies holds or 
enjoys any pension or salary or any office of profit under 
the Crown or under any public office liuj salary under 
this section must be reduced by the amount of the 
pension salary or profits of oflSce so held or enjoyed 
by him 

(r) Nothing in (he proMsIons of thw section with respect 
to ollownnces nuthonies the imposition of any additional 
charge on tlie revenues of India 
(j) The salary povablo to a jiefhon under this section 
commences on his taking upon himself the execution of the 
ofiicc to uIikIi the salorj Is attached and is to lie the whole 
profit or advantage which he enjoys dunng his continuance 
in the office (a) 

(a) The uUriev of Ibr govemor- g ynCTsk gotenion and membcTH 
of ctnmfii were Taed »l whU h hoan as Ihe maximum In the First 
tjchednlft In j A 4 WTU. I\ e 85 a. ^ bat aero (here dcrlsrcd to be 
suljycl tu surh rrdttftlon • the Court of Directors, altli the sanctfon 
ul the Hoard of Cuotrot mtplit at aor time Ihlak fit 
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The salary of the commander -m-chief and of lieutenant-governors 
was fixed at 100,000 Company’s rupees by 16 & 17 Vict c 95, s 35, 
but the salaries so fixed were declared to^be subject to the provisions 
and regulations of the Government of India Act, 1833 (3 Will IV, c 85), 
concemmg the salaries thereby appointed 

The view adopted in this Digest is that these salaiies can be fixed 
at any amount not exceeding the amounts specified in the Acts of 1833 
and 1853 The power to reduce has been exercised more than once, 
but it IS open to argument whether the power to reduce involves a power 
to raise subsequently 

The allowances for equipment and vojmgc of the officers mentioned 
m the First Schedule (and also of the bishops and aichdeacons of 
Calcutta, IMadras, and Bombay) may, under the Indian Salaiies and 
Allowances Act, 1880 (43 Vict c 3), be fixed, altered or abohshed by 
the Secretary of State in Council But nothmg m that Act was to 
authorize the imposition of any additional charge on the revenues of 
India 

Sub-section (3) is taken from s 76 of the Act of 1833 
Under 33 Geo m, c 52, s 32, a commander-m chief was not to be 
entitled to any salary or emolument as member of council, unless it was 
specially granted by the Court of Directors 

The salaries and allowances now paid under the enactments repro- 
duced m this Digest are as follows — 


Officer 

Salary 

Equipment 
and Voyage^ 


Rs 

£ 

Viceroy and Governor-General 

2,50,800 

3.500 

Governors of Bombay and Madras 

1,20,000 

1,000 

Commander-m-Chief 

1,00,000 

500 

Lieutenant-Governor 

1,00,000 

— 

Member of Governor-General’s Coimcil 

76,800 

300 

Member of Council, Madras and Bombay 

61,440 

— 

Chief Justice, Calcutta 

72,000 

\ 


Pmsne Judges, Calcutta 

45,000 



Chief Justice, Madras 

60,000 



Puisne Judges, Madras 

45,000 


1 300 

Chief Justice, Bombay 

60,000 



Puisne Judges, Bombay 

45,000 



Bishop of Calcutta 

45 977 



Bishops of Madras and Bombay 

25,600 


[■ 300 

Archdeacon, Calcutta ] 

Pay as Semor 


Madras r 

Chaplains 


,, Bombay ^ f 

Rs 3,200 

1 


' These allowances are not payable 
at the time of the appomtment 


unless the officer is resident in Europe 


ILBERT 


Q 
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81 — (i) The Governor General m Conncil and the Govor 
nora of Madras and Bombay m Council respectively may 
grant to any of the oAhnaiy members of their respective 
councils leave of absence under medical certificate for a period 
not exceeding six months 


(2) Where an ordinary member of oounoil obtains leave 
of absence m purauanoe of this section he retains his office 
during his absence and on his return and resumption of his 
duties IS entitled to receive half his salary for the period of 
his absence but if hia absence exceeds six months his office 


becomes vacant 




Prorition 
u to 
abwnn 
fromlndlK 
or jro- 
Tinee. 

15 Geo. 
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82 — (i) If the governor general the Governor of Madras 
the Governor of 3 <J®bay or the commander in-chjef of His 
Slajesty’s forces in India and subject to the foregoing 
provisions of this Digest as to leave of absence if an^ 
ordinary member of the oounoil of the governor general or 
of the Governor of Madras or Bombay departs from India 
intending to return to Europe his office thereupon becomes 
vacant (a) 

[(2) No act or declaration of any governor general governor 
or member of council other than as aforesaid except a 
declaration in irnting under hand and »oaI delivered to the 
secretary for the public department of the presidency wlierein 
he IS, In order to Its being recorded sliall be deemed or held 
as a resignation or surrendor ot Vns oTBce [b) 1 

[(3) If the govornor^general or onj ordinary member of 
the go\ernor general 8 council leaves India otherwise than 
In the known actual sorrlco of the Oown, and if any 
governor lieutenant governor or ordinary member of a 
go\cmors council leaves the presidency to wlilch he belongs 
otherwHso tlian as aforesaid his salarj and allowances are not 
payable daring hla absence lo any ^rson for his use (c) ] 

[(4) If any such ofllccT not Iiaving proceeded or intended 
to proceed to Europe dies during his aWnco and wliHit 
inti, nding to return to Imlla or to his presulencv his salary ami 
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allowances, will, subject to any inles in that behalf made by 
the Secretary of State in Council, ^be paid to his personal 
representatives 

(5) If any such officer does not ictuin to India or his 
presidency, 01 returns to Europe, his salary and allowances will 
be deemed to have ceased on the day of Ins leaving India or 
his presidency {d) ] 

(o) Under 33 Geo III, c 52, s 37, ‘ the departure from India of 
any governor-general, governor, member of eouneil, or eommander- 
m-cbief, with mtent to return to Europe, shall be deemed in law a 
resignation and avoidance of his office,’ and his amval m any part of 
Europe is to be a sufficient mdication of such mtent The Act of 1833 
(3 & 4 Will IV, c 85, s 79) enacts m almost identical words that the 
return to Europe, or departure fromlndiawith mtent to return to Europe, 
of any Governor- General of India, governor, member of council, or 
oommander-m-chief, is to he deemed m law a resignation and avoidance 
of hiB office or employment These provisions have been qualified as 
to members of council by the power to grant sick leave under the Act 
of 1861 (see s 82) But when the Duke of Connaught wished to visit 
England m the Jubilee year durmg his term of office as commander-in- 
ohief m the Bombay Presidency a special Act had to he passed ($0 Viet 
sess 2, 0 lo) 

(6) This sub-section reproduces a provision ms 79 of the Act of 
i 833 > which, was copied from a similar provision m the Act of 1793 
The provision possibly arose out of the circumstances attendmg Warren 
Hastings’ resignation m 1776 (see above, p 64), but does not appear 
to be observed m practice 

(c) This sub-section is mtended to reproduce as far as practicable 
the effect of the enactments still m force on this subject, but then 
language is not clear, and was framed with reference to circumstances 
which no longer exist 

Section 37 of the Act of 1793 enacts that ‘ if any such governor- 
general or any other officer whatever m the service of the said Company 
shall qmt or leave the presidency or settlement to which he shall 
belong, other than m the known actual service of the said Company, the 
salary and allowances appertammg to his office shall not be paid 01 
payable durmg his absence to any agent or other person for his use, 
and m the event of his not returning back to his station at such pre- 
sidency or settlement, or of his coming to Europe, his salary and allow- 
ances shah be deemed to have ceased from the day of his quittmg such 
presidency or settlement, any law or usage to the contrary notwithstand- 
mg’ 

An Act of 1826 (7 Geo TV, c 56,8 3), after referrmg to this provision, 
enacts that the ‘ Company may cause payment to be made to the 
representatives of officers m their service, civil or mihtary, who, h^ng 

Q 2 
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qmtt^ or left UmIt et«tlo(ii ukI not having proceeded or inteoded to 
proceed to Eorope, Intending to retnm to their stotioci, have died or 
may hereafter happen to die ^boring their temporary obeenoe within the 
limit* of the tald Oompany’e charter or at the Gape of Good Hope, of 
■ooh salarie* allowanoee, or of sooh portionB of talariea and olloir 
oneea, a« the offioerB bo dymg would have beeo entitled to If they hod 
rctomed to their vtatlaiL 

Section 79 of the Act of 1833 enocU that if any moh govetnor 
general or member of oottndl of India ohaU leave the ooid territorieo, 
or if any govemar or other offioer whateTor in the terrloe of the sold 
Oompany ihall leave the presldeinoy to which he thaU bdong, other 
than in the known aotoal lenioe of the eald Company the ulary and 
allowanoe* apportnining to Hm ofBoe ahall not be paid or poyable during 
hit abeence to any agent or other peiBon for bu nse, and In the evecit of 
hk not returning or of bia coming to Enrope, hia Balary and ohowonoeB 
■haD be deemed to bare oeoaed from the day of bla leaving the oald 
terrltonea or the praidecoy to which be may hare belonged. Provided 
that U ihaS be lawfoi for the eotd Oompany to make mch payment as 
it now by law permitted to be made to the repneentatlTea of their 
offloen or terTanti who, having left their itaticm Intending to return 
thereto, thall die daring their obaenoe. 

An Act of 1837 (7 win rV a 47) enacte that theoe provkionB In the 
Act* of 1793 and 1833 ore not to extend to the caue of any offioer or 
serront of the Company under the rank of goreraor or member of 
coonefl who thaU quit Um preddenoy to whiA be nhdl Wnwg in oanao> 
qnccce of •lAxteea onder nch mlea ee may from time to time be eeiab> 
Uihed by the Ooremor*Q«nQml of India fai OcrancD or by the Goveraar 
in Ocxmoll of each pretkionoy os the ease may bo, and who ahall proceed 
to any place within the Umlte of the East India CompeLny’a charter or 
to tbo ilaoritloa, or to the klood of St. Helena, nor to the case of any 
officer or oervant of the oald Company under ouch rank a* aforeoald who, 
with the permloiicKi of the Govenunont of the preeWoncy to which 
he ahall belong, ahall quit nch preeidenoy In order to proceed to 
another prcaldeney for the purpoee of embarking tbenoo for Europe, 
until the departure of oneh officer or oervant from nch last mcntkmod 
prreWency with a view to return to Europe, so os that the p>ort of onrh 
departure for Europe ahall not bo more distant from the place which he 
ahall have quitted In hi# own preoidency than any port of embarkation 
within aaeh presidency 

HKee nilea were to require the approval of the Court of Directors 
and the Board of Control. 

FlnaDy a. 32 of the Act of 1853 (oco «. 89 of the Digest) decUred that 

Nothing in any enactment now in force or any charter relating to tbo 
said Company ahaU he taken to prevent the wtaUklimcnt, by (be 
Court of IXrecton (andet the direeikm and coolrol of the aaW Board 
of Commlsdoneni), from time to time of any regulations whkh they 
expedient In relation to tbo ahoence on akk leave or furlough 
of au or any oQicm and persons In tbo aerriee of the taW Company In 
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India, or recennng salaries from tlic said Company there, undei which 
they respectively may he authorized to repair to and reside in Euroiro 
01 elsewhere out of the hunts of the said^ Company’s charter, without 
forfeiture of pay or salary, durmg the times and under the circum- 
stances durmg and imder. which they may now bo permitted (while 
absent from their duty) to reside m places out of India withm the limits 
of the sard Company’s charter, or durmg such times and under such 
ciicumstances as by such regulations may be permitted ’ 

The power’s conferred by the Act of 1853 would seem to ovei-iido 
the previous provisions as to salary, but not the previous provisions 
as to vacation of office 

(d) The last two sub-sections are mseited as a rough reproduction of 
the Act of 1826, and of an enactment in the Act of 1853, but it is 
doubtful whether these enactments are still law, and whether they 
aio not superseded by regulations under the Act of 1853 

83. — (i) His Majesty may by warrant under Ins Sigir Coudi- 

Manual appomt any person conditionally to succeed to any appomt- 

of the offices of governor-general, governor, or ordinary 

member of the council of the governor -general or of the Wdl IV, 

0 8s, s 61 

Governor of Madras or Governor of Bombay, m the event 24 & 25 
of the office becoming vacant, 01 m any other event or con- 5 
tmgency expressed m the appointment, and to revoke any 
such conditional appointment (a) 

(2) A person so conditionally appointed is not entitled to 
any authority, salary, or emolument appeitammg to the 
office to which he is appomted, until he is m the actual pos- 
session of the office 

(a) By 3 & 4 Will TV, c 85, the powei of makmg conditional ap- 
pomtments to the offices of go vemoi -general, governor, and member 
of the Council of Madias and Bombay was vested in the Court of 
Directors, and consequently is now vested m the Secietary of State 
(21 & 22 Vict c 106, B 3) 

Under 24 & 25 Vict c 67, s 5, the power of makmg conditional 
appomtments to the office of ordmary member of the governor-general’s 
council IS apparently exercisable either by the King, or by the Secretary 
of State with the concurrence of a majonty of the Conned of India 

In practice, the power is m all these cases exercised by the King only 

84:. — (i) If any person entitled under a conditional Power for 

appointment to succeed to the office of governor -general |oneraUo 

on the occm’rence of a vacancy therein, or appomted absolutely 

to that office, is m India on or after the occurrence of the before 

taking 

vacancy, or on or after the receipt of the absolute appomt- 
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Mit. mout as Ibo caeo may be and tliinke it noccsaary to oioroiBe 
the powers of governor general before he takee hia seat m 
io6 *,63 ] oounoil he may make Ifnown by proolamation his appoint 
ment and hia Intention to asanme the ofiBce of go>emor 
general 

(2) After tlie proolamation, and thenceforth until he repairs 
to the place Vriioro the cotmoil may aeaomblo he inaj eioroiao 
alone all or an^ of the powera which might be oieroiaed bj 
the Governor General in Council except the power of making 
laws at legislative meetings 

(3) Ail acta done m the oounoil after the date of the pro- 
clamation but before the oommunioation thereof to tho 
council ore valid subject nevertheleaB, to revocation or 
alteration by the person who has so assumed the office of 
governor general 

(4) When the office of govomor-general is assumed under 
tho foregoing provision, if there u at any tune before tho 
gov emor general takee Ids seat in council nb president of 
the Council authonred to preside at legislativ e meetings tho 
senior ordinary member of council then present presides 
therein with the aamo powers as if a president had lioeu 
appomte<l and were absent 

rrondon 86 — (i) If a vacancy occurs m the office of governor 
gcuoral alien tlicro is no conditional or other successor in 
“ India to buj>i)lj thi vncaiKy (he Governor of ifadras or tho 
KOTcriHw Governor of Bombay whichever lum been first appointed to 
tho office of governor by IIis Slajesty is to hold and execute 
e.^ t'ci office of governor general until a successor arrives or 
34 A 35 nntn some person in India is dulj appointed thereto 

(2) Every such acting gov emor general whflo acting as 
such has and maj exercise all tho rights and powers of the 
office of governor general and is entitled to receive the 
emoluments and advantages appertaining to tho office for 
going the salarv and allowances appertaining to h!s office 
of p.>vcmor and his office of governor is supplied for the 
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time diuing which he acts as govciaor-gencial in the manner 
dnected by law 'vnth lespect to vacancies m the office of 
goveinoi • 

(3) If, on the vacancy occnrrmg, it appears to the governor 
who by loi’tue of this piovision holds and executes the office 
of goveinor-general neccssaiy to exercise the poweis theioof 
bcfoic he takes his seat m council, ho may make known by 
pioclaiiiation his appointment, and lus intention to assume 
the office of goveinoi -general, and theieupon the piovisioiis 
of this Digest icspecting the assumption of the office by 
a pel son conditionally appointed to succeed thereto apply 

(4) Untd such a goveinoi has assumed the office of 
governor-general, if no conditional 01 other successor is on 
the spot to supply such vacancy, the senior oidinary member 
of council holds the office of goveinoi-geneial until the 
vacancy is fiUed in accordance with the piovisions of this 
Digest (a) 

(5) Every ordinaiy membei of comicil so acting as 
governor-geneial, while so acting, has and may exercise all 
the rights and powers of the office of goveinor-general, and 
18 entitled to receive the emoluments and advantages apper- 
tainmg to the office, forgomg lus salary and allowances as 
member of council foi that period 

(a) Thus, on Lord Mayo’s death m 1872, Sir John Strachey acted 
as govemor-geneial from Fehiuary 9 until the aiiival of Lord Napier 
of Merchistoim on February 23 

86. — (i) If a vacancy occurs in the office of Governor of Provision 

Madias or Bombay when no conditional or other successor porary 

IS on the spot to supply the vacancy, the semor ordinary 

member of the governor’s council, or, if there is no council. Governor 

of Madras 

the semor secretary to the local Government (a), holds and or Bom- 
executes the office of governor until a successor arrives, or ^ 
until some other person on the spot is duly appointed 
thereto 63 ] 

(2) Every such acting governor is, while acting as such, en- 
titled to receive the emoluments and advantages appertayung 
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to the ofBco of governor forgoing the Biliary and allowanoos 
appertaining to hi« office of member of cotmoil or secretary 
(a) Hw Act of 1833 contatood a powtr to aboliah tbeao cotmolli. 

87 — (i) If ® vacancy ocoura m tile office of an ordinary 
member of the oonnoil of the governor general or of the 
council of the Go\crnor of Jladras or Bombaj when no 
, poreou conditionally appointed to succeed thereto is proeout 
on the spot the vacancy Is to be supphed by the appomtmont 
uf the Governor General hi Council or Governor mOouncil 
as the case may bo 

(2) Until a succcsBor nmvee the person so apiKiuitod 
executes the office to whioh ho has been appomtod and has 
and exorcises all the rights and powers thereof and is entitled 
to receive the emoluments and advantages appertaining to the 
office during hia oontinoance therem forgoing all salanos and 
allowances by him held and enjoyed at the time of hu being 
appointed to that office 

(3) If any ordinaiy member of any of the said councils is 
b> infirmltj or othersns© rendered incapable of acting or of 
attending to sot as suoh or is absent on leave and if any 
person has been conditionally appointed as aforesaid the 
jiloco of the member bo moapable or absent in to bo supplied 
by Uiat person. 

(4) If no person conditionally appointed to succeed to the 
office IB on the spot tbo Governor General m Council or 
Governor in Council os tbo case may bo is to appomt some 
IHjrson to bo a temporary member of council and until the 
return to duty (a) of tlio member so incapable or absent 
the jicrson conditionally or temporarily apiwlnted executes 
the office to wiiich lie lias been appointed ond )im and 
cxcrciBcs all the rights and powers thereof and receives half 
the salary of the member of oouncll whoso place ho supplies 
and also ImU the salary of any other office lie may hold If 
he hold any such office the remaining half of such last named 
nnlnrv being at the (linponal of the Govcrnor*Oencral In OmncH 
or f overnor in Council whichever may appoint to the office 
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(5) Pi ovided as follows — 

(ff) No peison may bo appointed a tempoiaiy member of 
council who might not have been apxiointecl as heiem- 
befoie piovided tfc fill the vacancy suiiplicd by the 
tempoiaiy appointment , and 
[b) If the Sccretai^’- of State inf 01 ms the goveinoi-goneial 
that it IS not the intention of llis Majesty to fill a 
vacancy in tlio council of tlic goveinor-gcneial, no 
tempoiaiy appointment may be made inidci tins section 
to fill the vacancy, and if any such tempoiaiy appoint- 
ment has been made bcfoic the date of the leceipt of 
the information by the goveinor-geneial, the teiimo of 
the person temporarily appomted ceases from that date 

(a) The words ‘ to duty ’ are not m the Act, but seem to express 
the mtcntion 

88.-(i) An additional membei of the council of the Vacnncios 
governor-general or of a govornoi, 01 a member of the additional 
council of a heutenant-goveinoi, may lesign his office 
the governor-general or to the goveinoi 01 heutenant- 
governoi, and on the acceptance of the resignation the office 67, ss 12, 
becomes vacant ^5 & 56 

(2) If any such additional membei 01 membei is absent ® , 

^ j 14, s 4 j 

from India or unable to attend to the duties of his office foi 
a period of two consecutive months, the governor-general, 
governoi, 01 heutenant-goveinor, as the case may be, may 
declare by a notification pubhshed in the Government Gazette, 
that the seat m council of that additional member or membei 
has become vacant 

(3) In the event of a vacancy occurrmg by reason of the 
absence fiom India, mabihty to attend to duty, death, 
acceptance of office, or resignation duly accepted of any such 
additional member or member, the governor-general, governor, 
or heutenant-governor, as the case may be, may nominate 
any person as an additional member or membei, as the case 
may be, m his place, and every additional member 01 member 
so nominated must be summoned to all meetings of \he 
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legffllative ocanoll to ■which he belongs for the term of two 
years from the date of his nomination Pro'Tided that it is 
not lawful by any such nommation to diminiflh the proportion 
of non-offioial members required by la^ (a) 

(a) The prorisloxu In the Acrt oC 1861 u to the rengnatkin of addi 
tiortal memben were modifled and aopplemected by the Act of 1893 
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89 The Secretary of State in Counoil may mth the 
concurrence of a majority of votoe at a meeting of the Counoil 
of India make regulations as to the absence on sick leave 
or furlough of persons m the service of the Crown in India, 
and the terms as to oontmoance or diminution of pay salary 
and allowances on which any such sick leave or furlough may 
be granted. 


Powtfto 90 The Secretary of State In Conncil may 'with the 
toncnrrence of a majority of votes at a meeting of the Council 
of India make regulation* for datnbutmg bstwren the soveml 
meota. oathonties m India the power of making appomtments to and 
promotions m offlcea commanUa and employments under the 
Crown In India 

Vlcte 
106 ra. 

30. 37 1 


PART vni 

The Civil Sebvicb of Ltdia 

No U*- 91 hoimlive of Bnlisblndia norany natural bomsubject 

Mnjestj resident therein, la, by reason only of his 
c^I»T™tpr place of birth descent or colour or any of them dis 

I lac* of ablcd from holdmg anj place ofBco or employment under His 
Majestj in India 

1 rtprodocei a. 87 of the Act of 1835 with the aobatltutlon of 

Britbh India for aald territone*, ai>d Hb ilajcaty In India 
for the aaid Oocnpany See the commenta od thla enactment In 
para. 103-109 of the dbpateb of December lo, 1834. 

UefoU 92 — {!) Tlio Secretory of Stote In Council maj with the 
ad^^'um ad\'ire ami awistonco of the Civil Service Commissioner* make 
toelTlI regulations for the examlriatlon of nntuml bom subjects of 
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His Majest}'- desiious of becoming candidates foi apiiomtineiit service 

po I 22 

to the Civd Seivice of India Yict c 

(2) The legulations prescribe the age and qualifications of ® 32 ] 
the candidates, and the !>ubjects of oxammation 

(3) Every regulation made 111 puisuaiice of this section must 
be foithvuth laid before Parliament 

(4) The candidates certified to be entitled under the regula- 
tions must bo lecommendcd for appointment aecoidmg to tlic 
Older of their proficiency as shown by then examination 

(5) Such persons only as aie so certified may be aiipomted 
01 admitted to the Civil Service of India by the Secietaiy of 
State in Council (a) 

(o) The civil service referred to m these sections is the service which 
used to ho known as the covenanted civil service, but which, under 
the rules framed m pursuance of Sir Charles Aitchison’s Commission, 

IS designated the Civil Service of India See above, p 125 

tVhere a child of a father or mother who has been naturalized undei 
the Naturahzation Act, 1870 (33 & 34 Vict c 14), has durmg infancy 
become resident with the father or mother m any part of the Umted 
Kmgdom he is, by virtue of s 10 (5) of that Act, a naturahzed British 
subject, and is entitled to be treated under the enactment reproduced 
by this clause as if he were a natural-bom Bntish subject The expres- 
sion mcludes a native of British India, but would, apparently, not include 
a subject of a Native State m India 


93 . Subject to the provisions of tins Digest, all vacancies Offices 

rGSorvGcl 

bappemng in any of the offices specified or lefeired to m the to civil 

Second Schedule to this Digest, and aU such offices which may 

be created heieaftei, must be filled fiom amongst the membeis Vict c 

54, s 2 

of the Civil Service of India belongmg to the presidency 33 Geo 
wherem the vacancy occurs s^sV°] 


The provision of the Act of 1793 ^ to fiUing vacancies from among 
members belongmg to the same presidency appears to be still m force, 
but has given rise to practical difficulties, and seems mapphcable to 
such offices as that of secretary to the Government of India 


94 . — (i) The authorities m India by whom appomtments Power to 
are made to offices m the Civil Service of India may appomt nafavTs^of 
any native of India of proved merit and abihty to any such 
office, although he has not been admitted to that service in offices 

[33 & 34 

accordance with the foregomg provisions of this Digest "v 
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(2) Every snoli appointment most b© made subject to such 
rules as may be preeoribed by the Governor General in Council 
and sanctioned by the ^eorotaiy of State m Council ■with tho 
concurrence of a majority of votes atfli meeting of the Council 
of India 

(3) For the purposes of thia section the expression native 
of India moludee any person bom and domioilod m Bntitih 
India of jiarouts habitually resident m British India, and 
uot established there for temporary purpoeca only and tho 
Ctovernor General in Connoil may by resolution define and 
limit the quahfioatioa of native* of India thus expressed but 
o\ cry resolution made by him for that purpose will be subject 
to tho sanction of the Secretary of State in Connoil and wiil 
not have force until it has been laid for thirty days before both 
Houses of Parliament 

Tbo enaotmont reprodaeed by tlili section b not very deariy ox 
pressed, and nms as foUowa ~- 

tMicreas it b cxpodiont that additional fadlltlee ebonld bo giron 
lor the employinent of natirea la India, of pro red morit and ability 
in the ciril eerrioo of Her Majesty in India Be it maoted, that nothing 
intheOovemnientQflrKUa Act 1858 or in the Indian CStH Servlco Act 
iSdi or In any other Act of Parllamect or other law now in fom in 
India, ahoh reetrain the aotborilies in India by whom appolntmcuta arc 
or may bo mode to ofUoea, placet, and cmployioenli In the rivfl servieo 
of Her Majesty in India from appointing ony natlre of India to any lucli 
office, l^ce, or etaploymeDt. olthoogb sneb natiro ahali not hare boen 
admitted to the aaid Qrd Sorrlce of India In manner in a. 32 of tbo Orst 
mcntlooed Aet prorided, but subject to such ndea oa may bo from tlmo 
to Umo prebcrlbcd by the Uorctnor Qcnoral in Council and sanctioned 
by tho Secretory of State In Council, with tho cooourrcnco of n majority 
of mernben present i and that for tbo purpose of thk Act tbs words 

natlccs of India ” shall ioclode any person bom or domloOcd vitbln 
tbo dominions of Her Blsjosty in India, of parents haUtoaHy realdcot 
In India, and not cstablisbcd thero for temporary purposes only { and 
that It •hall bo lawful for tho OoTemoT-Ccnnrml In Council to dcflno 
and limit from time to time tbo qualification of natirrs of India thus 
cxprc*«^ provided that orory reaolntion made by him for such pur 
]>o« shall bo subject to tbo sanction of tho S e cre tary of State In Coundi 
and shall not haro force until It has been laid for thirty da^w before both 
IIooscs of Fariiamcnt, 

For the history of tbo successive rule* made under this section see 
above p. I 4 Tbe cxprruioa native of India as doGned by tbo sec- 
tliii Uconstmed as Inclodlngpersoos bom or domlc^cdb a Native State 
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95 . — (i) Where it <‘ippenr‘^ to tlie autlionlv in India by Power to 

wlioin an appointment is to be made to any office reserved to visionaf” 

members of the Civil Service of India, that a peison not being 

a membei of that scivk;e ought, under the special ciicum- certain 

cases 

stances of the case, to be appointed tlieieto, the autlioiity may [24 & 25 
appoint thereto anj’- person who has resided for at least seven 3^4 ] 
years in India, and who has, before his appointment, fulfilled 
all the tests (if an3’’) which ttould be imposed in the like case 
on a member of that seitnce 

(2) Everv such appointment is piovisional only, and must 
forthvTith be repoitcd to the Sccretarj’^ of State 111 Council, 

■with the special reasons for making it , and unless the Secretary 
of State in Council ap^irovcs the appointment, vuth the con- 
currence of a majority of votes at a meeting of the Council of 
India, and ■within twelve months from the date of tlie appoint- 
ment notifies such approval to the authority by whom the 
appointment was made, the appointment must be cancelled 


PART IX 


The Indian High Courts 


Comtiiuhon 


96 . — (i) (a) Each high court consists of a chief justice, Constitn- 
and as many judges, not exceeding fifteen (&), as His Majesty 
may think fit to appoint [24 &^25 

(2) A judge of a high court must be — ^ 

10^} 6S 

(a) A barnster of England or Ireland, or a member of the 19 ] 
Faculty of Advocates m Scotland, of not less than five 
years’ standmg , or 


"(6) A member of the Ci^vil Service of India of not less than 
ten years’ standing, and having for at least three years 
served as or exercised the powers of a district judge , 01 
(c) A person having held judicial office not infeiior to that 
of a subordinate judge, or a judge of a small cause court, 
for a period of not less than five years , or 'i 
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(rf) A x>er»on having been a pleader (c) of n high court for 
A penod of not lees^thnn ten years 

(3) Provided that not less than one-third of the jadgee of 
A high court including the chief* justioo must be such 
barristers or advocates aa aforesaid and that not less than 
one-third must be members of the Civil Service of India, 

(o) Dwts sre foot chartered high oourts at CWontta, Madiu, 
Bombay and Allahabad. 

(b) There U power la ah oaaee to raise the ninnbeff to this TnaiiTnaro, 

(e) The word pleader la the enaotmect reprodooed by this sectioa 
apparently nudodet erery om who has for ten yean been allowed to 
{dead inybe Indiaa sense, Le. to act as a bartbier In the high court, 
though not a barrister or member of the Familty of Adrocatea. 

97 — (i) Every judge of a high court holds his oflBce 
during Ha Majeaty’a pleesnre (o) 

(2) Any snoh judge may resign his office In the case of the 
high court at Calcutta to the Govemor-Genoral m Councfl 
and In the case of any other high court to the local 
Government of the pronnoe m which the high court is 
established 

(e) As to tenoTO d aring pleaspora, too the noto 00 s 3i abore, 

98 — (i) The chief jostico of a high court has rank and 
precedenoe before the other judges of the same court 

(2) All tho other judges of a high court have rank and 
precedence according to tho aonlonty of thoir appointments 
unless otherwwo provided by the terms of their appointment 

99 Tho Secretary of State in Council may fix the salaries 
allowances furloughs retiring pensions and (where necessary) 
expenses for equipment end voyage of the chief justices and 
judges of the several high courts and from time to time 
alter them hut any such alteration does not affect the salary 
of any judge appointed before the date thereof 

For exlitiog uUrip* and allowaners, note 00 ■. 8a 

100 — (i) On the occurrence of a ^'acancy m the office of 
chief justice of a high court and dunng any obsonce of 
sucii a chief justice tho Governor General in Council in the 
rene of the high court at Calcutta ami the local Go\*em 
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ment m other cases, is to appoint one of the judges of the other 

ludffc 

same high court peifoim the duties of chief justice of [24 25 

the court until some person has been appointed by His Majesty ^ ^ ^ 

to the office of cluef jui»tice of the court, and lias onteied on 
the discharge of the duties of tliat office, or until the chief 
justice lias returned from Ins absence, as the case requires (a) 

(2) On the occurrence of a vacancy in the office of any other 
judge of any such high court, and during an}’’ absence of any 
such judge, or on the appointment of anj’' such judge to act 
as chief justice, the Govcrnor-Genoial in Council 01 local 
Govermnent, as the case may bo, may appoint a person, Avith 
such qualifications as are lequired in persons to bo appointed 
to the high court, to act as a judge of the lugh court , and 
the person so appointed may sit and perform the duties of 
a judge of the court until some peison has been appointed by 
His Majesty to the office of judge of tlio court, and lias 
entered on the discharge of the duties of the office, or until 
the absent judge has returned from his absence, or until the 
Governor- General in Council 01 local Government sees cause 
to cancel the appointment of tlie acting judge (6) 

(a) Apparently the person appointed to act for the chief justice need 
not be a barrister-judge, though the chief justice himself must be 
a barrister See s 97 above 

(b) The appomtment remains m force until the occurrence of one 
of the contmgencies mentioned m this sub-section, and hence cannot 
be made for a specified tune Probably the ‘ actmg judge ’ referred 
to at the end of the sub-section is the judge actmg as chief justice 
referred to above There is no limit of time within winch the 
appomtment must be made See i?ato Balwani Singh v Ram Kulicri 
L R 25 I A 54, 76 


Jwi^dtchon 


101 . — (i) Subject to any law made by the 


Governor- 


Jurisdic- 

tion 


General m Council (a), the several high courts have such 
jurisdiction, origmal and appellate, including admiralty juris- U3 Geo 
diction m respect of offences committed on the high seas, and ss 13, 14’ 
all such powers and authority over or m relation to the in^°7o 
admmistration of justice, including power to appomt clerks ® ^ 

and other mimsteiial officeis of the court, and powei to mal^ m, c 52, 
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rules for regnlnting the practice of the oourt a* are vested m 
them hy charter and subject to the provisions of any such 
law or charter all such ^unsdlotion powers, and authority as 
were vested in any of the courts cn the same presidency 
abolished by the Indian High Courts Act 1861 at the date 
of their abolition (6) 

(2) Each of the high courts at Calcutta Madras and 
Bombay is n court of record and a oonrt of oyer and terminer 
and gaol dehverv for the temtones under its junsdiotlon. 

(3) Subject to any law which may be made by the Governor 
General m CounoQ the said high courts have not and may 
not exercise any original lurisdiotion in any matter con 
oeming the revenue or concerning any act ordered or don© in 
the collection thereof according to the usage and practice of 
the country or the regulations for the time being in force (c) 


(o) Ibis pOTTcf U r e serr ed by s. 9 ot the Indian Bigh Coert i Act, 1 861 
jmtkdiotiQn o( the chartered high oonrti in India is baaed 
partly on their charton and partly on pariismeetary enactments 
applying either to the hi g ^ ooorta tbemselrea or to their prakeeaeora. 

The chartera are to be (otmd In the Statutory Rnlea and Ordora 
nortood, VoL VL 

The atatotory enaotmenbi aHU onrepcnled with rcapeot to tho joria* 
diction o( the high oonrt are aa foUoira — 

By a. i3ottheBegnlating Actot i775(i3Geo.ni.o.63ltheBnpTemo 
Court of Jodicatnre at Fort WilUam tu declared to hare full power 
and antbonty to exerdso and porfom aB dril, cnmlnah admiralty and 
eoclecburtlcal jariadlction. and (o appoint clerki and other mini^crlai 
oflicen, and to form and oatabbah aucb rules of practloe. and aoch rnlef 
for the ptocosi of the court, and to do all auch thinga as might bo found 
necesaary for tho admlntatratlon of joatico and tho due executloii of 
aU or any ol tho powen ■which by the charter might bo gronted and 
committed to tho court- It was olao to bo at all times a court of rroord 
and a court of oyer and terndner and gaol dcllTery In and for the town 
of Calcutta and factory of Fort B ilUam. and tho limits thereof and tho 
factories subordinate tbcrcta 

Under a. 14 of the aatne Act the new ehartor of tho court, and the 
Jnrlvlletlon iicnrct* and aotboriUes to bo thereby ostabUihed, were to 
extend to aW Btilth snbjccta who should rrsVie in tho Icingdom* or 
pTorinem of Bengal, Behar and Orbvi, or any of them, under the 
prolectloo of tlK* Company and tho court was to hare foil power and 
authority to hear and determine all eocnpbilnta against any of III^ 
JVije^ty a eul jeota for anr erime mMcmnmoora, or opprevions, and 
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to entertain, heai, and deteiniine any suits 01 actions whateoevoi against 
any of His Majesty’s subjects in Bengal, Bebar, and Orissa, and any suit, 
action, or complaint agamst any person who at the tune when the debt 
01 cause of action or complamt had ansefi had been employed by, or 
been directly 01 mdirectly m the service of, the Company, or of any of 
His Majesty’s subjects 

(Section 156 of the East India Company Act, 1793 (33 Geo m, c 52), 
enacted and declared that the power and authority of the supreme 
couit at Calcutta extended to the high seas, and that the court should 
have full power and authority to mquire, hear, try, examine, and detei- 
uime, by the oaths of honest and lawful men, bemg British subjects resi- 
dent m the town of Calcutta, all treasons, murders, piracies, robberies, 
felomes, maumngs, forestalhngs, extortions, trespasses, misdemeanours, 
offences, excesses, and enormities, and maritime causes whatsoevei, 
accoidmg to the laws and customs of the Admualty of England, done, 
perpetrated, or committed upon any of the high seas, and to fine, 
imprison, correct, punish, chastise, and reform parties guilty and violators 
of the laws, m like and m as ample manner to all mtents and purposes 
as the said court might or could do if the same were done, perpetrated, or 
committed withm the limits prescribed by the charter, and not other- 
vise or m any other manner 

The East India Act, 1797 (37 Geo III, c 142), after providmg for 
the erection of couits of judicature at Madras and Bombay, gave those 
couits, by s II, the jurisdiction formerly exercisable by the mayor’s 
court at Madras and at Bombay, or by the comts of oyer and termmei 
or gaol dehvery there, and declared, by s 13, that these courts were to 
have full power to hear and dete rmin e all smts and actions that might be 
brought agamst the inhabitants of Madras and Bombay respectively m 
manner provided by the charter, subject however to the proviso m s 108 
of this Digest 

The Government of India Act, 1800 (39 & 40 Geo III, c 78), 
authorized the grant of a charter for the establishment of a supreme 
court at Madras It was (s 2) to have full powei to exercise such civd, 
crimmal, admiralty, and ecclesiastical jurisdiction, both as to natives 
and British subjects, and to be mvested with such powers and authorities, 
privileges and immuni ties, for the better administration of the same, 
and to be subject to the same limitations, restrictions and control 
within Fort St George and the town of Madras, and the hmits thereof, 
and the factones subordinate thereto, and withm the temtones subject 
to or dependent on the Government of Madras, as the supreme court 
atFortWilliam was mvested with or subject to withm Fort WiUiam or the 
kmgdoms or provmces of Bengal, Behar, and Onssa 

The Indian Bishops and Courts Act, 1823 (4 Geo IV, c 71, s 7), 
authonzed the grant of a charter for the establishment of a supremo 
court at Bombay with jurisdiction correspondmg to that prenously 
given to the supreme court at Madras, and declared, bj" s 17, that the 
supremo courts at JIadras and Bombay vero to haie the same povers 
as the supreme eourt at Fort William m Bengal ^ 

ILULUr 
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In 1828 Mt Act (9 Geo. IV o. 74) vna i*»ed for improTiag tbo 
adminiitr»tloii of ciuninal joitioe in tb© Eut TntHc*. Tho only 
BcotiofU now ttnrepeeled In Act »ro Bt. I 7 8 9,35 36 56, and 110. 
B7 B. I the Act ii dedared to ertmd to all penoni and all jdaoce, at 
veil on InnH aa on tbe hl^ Boaa, otw w^ynn or whioii the criminal 
jarudiotion of anj of Hb Ma]«ety'a ocnrti of Joatloo erected or to be 
erected within the Britbh tenitOTlcs nnder the goremnient of the 
United Company of Merohanta of trading to tho East Indie* 

doQi or ihall horoafter extend- ScotloM 7 8 and 9 -whkh relate to 
aoocaaonea, and a. 52 which rdate* to pimbhmenta, are apparently 
auperaeded aa to admiralty cam* by the Admiralty Odenoo* (Colonial) 
Act, 1849 (12 4 ; 13 Viet, 0. 96), and the Admiralty Juiiidiotlan (India) 
Act, i860 (23 1 24 Vict a 88) (aee The Qtutn Smp^ t Barton, L I* R- 
16 CaL 238) and aa to other caeca by the Indian Code*. 

BccUon 26 Layi down a mlo foe interpreting criminal atatntes, corro* 
uponding to the rule embodied for TndK in the General Claxtso* Act of 
1897 and for tho United Kmgdmn in the Interpretation Act, 1889. 

Section 56 ertoodj to Bnthh India the peoTfeknu proTiocaly enacted 
for England by 9 Geo. IV c.31 a.8 with reepeot to offoncce committed 
in two did erent plac«e,at partially eommltted in one placo and completed 
In another bat bju been held not to make any pereon liable to pnnleh 
mont for a complete odonco who would not bare been to liable before. 
Sco A po I/cwa^r B47., 7 MoalncLApp. 72 7 Cox GG 489. InthbcaM 
Mooe Barmceo oatire 6ub)e«ta of tbo Eaat India Company committed 
a murder on tho Cocoa T«>rtnd«, which were then oninhabdted 
m tbo Bay of Bengal, within the limiU of tho Company a charter They 
were cocricted undea- the Act of 1628 by tho aopreme eoort of Calcutta, 
but tbo conmtioa waa rovened by the Fnry Council. It wu hold 
that the {dace La whidi tho oQcnco wu committed waa, bub tho oQcndera 
Itcraonally were not, within tbo JoriadietUm conferred by tho atatutc, 
and that tbo object of tbo atatuto was only to apidy to Eaat Indica 
tho enactmoat proriouily paaaed for England. 

beetkm no of the Act of 18 8 haa been repealed, except to far aa 
it U in foreo in the Straita Settlcincnta. 

Tho \dniiralty Odeacea (Colonial) Act 1849 {12 A 13 Met c. 96), 
cnacte that if any perton within any colony (which is to Inolodo British 
India, 33 t 24 Met c. 88 a. 1) U charged with tho commiaalon of anj 
odenew committed upon the acn or in any haren, rlret creek, or place 
where the admiral has Jurlvdlction. or being to charged U brought for 
trial to any colony all maglatratn, joaticct of the peace pubUo prowo- 
cutofw, juric* Judge*, courts, iniUki officer*, and other pcr*ons In (lie 
cdony arc to hare the same Joriadlction aod aatbority with reapcct to 
tho odence a* if the odcoco bad been committed upon any waters altuato 
within tbo UmlU of the local Jomdietlon of tbo courla of criminal 
ja*tlcc of the colony 

The \ct further enact* (*.3) that wbrrean^ person die* In any colony 
of any stroke polKmmg, or hurt haring been fclonioudy ttrickcD, 
po^^onrd, or hurt upon the tea, or In anj haren. rirer creek, or i^acc 
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A\hcio tho ndmirnl hab juiisdiction, 01 at any place out of the colony, 
every offence committed m resiiect of any such case, whclhci amoimtmg 
to the offence of murder or of manslaughtcij or of being acccssoiy before 
tho fact to mmder, or after tho fact to muidci 01 manslaughter, may 
bo dealt vuth and punished in tho colony as if the offence had been 
Avholly committed in tho colony , and if any person is charged m any 
colony ^vlth any such offence resulting m death on tho sea, 01 111 any such 
haA cn, iVc , tho offence is to bo held for tho purposes of the Act to have 
been V holly committed upon the sea 
Tho Admiralty Jurisdiction (India) Act, 1S60 (23 iu 24 Vict c 88), 
pioiudes (s 2) that where any person within any place m India is charged 
Avith the commission of any offence m respect of vhich jurisdiction ib 
given by the Act of 1849, or, being so charged, is brought for trial under 
that Act to any place m India, if before his tiial he makes it appear that 
if the offence charged had been committed in that place he could have 
been tried only m the supreme court of one of tho tlirco prcsidonciob m 
India, and claims to be so tried, tho fact is to be cci tilled, and ho is to 
be sent for trial and tried accordmgly 
The Indian High Courts Act, 1S61 (24 k, 25 Vict t 104), abolished 
tho supreme courts at Calcutta, Madras, and Bombay, and tho Com- 
liany’s courts of appeal at those places, and provided for tho cbtablish- 
ment by charter of high courts at those places 

Under s 9, ‘ each of the high courts to bo established undei this 
Act shall have and exercise all such cml, criminal, admiralty and vico- 
admiialty, testamentary, intestate, and matrimomal jurisdiction, 
oiigmal and appellate, and all such powoit and authority for and in 
relation to the administration of justice in the presidency for ivluch 
it IS established, as Her Majesty may by such letters patent as aforesaid 
giant and direct , subject, however, to such duections and limitations 
as to the exercise of origmal, civd, and cnmmal jurisdiction beyond 
the hmits of tho presidency towns as may bo prescribed thereby, and 
save as by such letters patent may be otherwise chrccted , and, subject 
and without prejudice to tho legislative powers m relation to the 
matters aforesaid of tho Governor-General of India m Council, the 
high court to bo established m each presidency shall have and exercise 
all jurisdiction, and every power and authority whatsoever m any 
manner vested m any of the courts m the same presidency abolished 
under this Act at the time of the abohtion of such last-mentioned 
courts ’ 

Section II declares that tho existmg provisions apphcable to the 
supreme courts are to apply to tho high courts 

The Courts (Colomal) Jurisdiction Act, 1874 (37 & 38 Vict c 27), 
enacts, by s 3, that when, by virtue of any Act of Parhament, a person 
IS tried m a court of any colony (which by s 2 is to mclude British 
India) for any crime or offence committed upon the high seas 01 elso- 
Avhere out of the territorial hunts of the colony and of the local juris- 
diction of tho court, or, if committed ivitlun that local jurisdiotion, 
made punishable by that Act, he shall, upon conviction, be hablelto 
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■ucli jHittialuncnt u miglit Hato been Inflicted opon him ii the cnmc 
or offenco had been oommittod within the UmiU of the colony and of 
tho local juriadicticai of tht^ court, and to no other ProTided that U 
the crime or offence U not pimlahable by the law of the colony in whidi 
the trial place, the penon •K«t\ on qonriotion, be liable to s\»h 
punishment (other than oa|£tal punlahxnent) as teems to the court moet 
nearly to coCTeapoed to the pindahmeot to whiidi bo would hare been 
liable If the crime or offence had been tried in EngbuuL 

Uie Territorial Waters Jurisdiction Act, 1878 (41 & 43 Viet c, /j), 
which was poMcd In consequence of the deendon in the Frtacoma caMi 
{P V iieya, 3 Ex. 169), and wfaroh extends to India, dedarea that au 
uffenoe oommittod by a peraon, whether he Is or is not a subject of 
Majesty on the open sea within the temtonsl waters of Her 
Majesty’s doroinions b an offence within the jurisdiction of the admiral, 
although it may hare been oommltted on boa^ or by means of a foidgn 
ship, and the person who committed the offence may be amated, tried 
and pumshed aooordin^y Proceeding for the trial and punishment 
of a parson who b not a snbjeot of Hrw Majesty and la diarged with 
any such offence as Is declared the Act to be within the juibdiotion 
of the admiral, are not to be tnsUtnted in Btitlth In di a except with 
tho leave of the gorctnor-geoefai or the governor of the prtaidency 
lor the purpose of any offence dedaied the Act to be within t^ 
jortsdictlon of the admiral, any part of the sea within cue manzio leeguo 
of the coast, measured from low water maih, b to be deemed to bo open 
bCA aithin the temtorisl srmteci of Her Majesty s dominions. 

Under the Odonlal Courts of Admiralty Act, 1890 (53 A 54 Vlct 
c. 27), the Legblature of British India may deelare eertaln oonrta to 
bo colonial courts of admiralty and courts bo dedarod hare the admir 
elty jorbdiotioa described in the Act. Under this power the Lcgia- 
laturo 0! India has, by Act Xn of 1891 s. 3 declared the hi^ courts 
at Calcutta, Madras, and Bombay aa well as the courts of the recorder 
at lUngoon, the Resident at Aden, and the (hstriot court of Karachi, 
to bo edonial courts of admiralty 

The Merchant Shipping Act, 1894 (57 A 58 Viet a 60), proridee 
hr s. 6S6, that where any persou being a Britbh subject, b charged 
with haring committed any offence cm board any British ship on the 
high Bcos or in any foreign port or harbour or on board any foreign 
bUp to which be docs not bdong, or not bdng a Britbh subject b 
charged with haring cooimitted any offence on board any Bntbh ship 
on the high seas, sod that persoo b found within the jorlsdlotlon of 
any court in Her Majesty’s dominions which would hare had eognli 
ance of the offence if it had been committed on board a Britbh ship 
within the limits of its ordinary Jurisdietlon, that court shall hare juris 
diction to try the offence as if it had been so committed | but nothing 
In thb section is to affect tho AdmlraltyOncnct* (ColonUl) Act, 1849. 

Section 6S7 of the same Act prorldea that aU offences sgaiitbt 
property or person committed in or at anv pUcr eitltcr cuhorc or 
afbal, out of Her Majesty s dominionJi by any nuutcr bcaman. or 



Ill] DIGEST OF STATUTORY ENACTMENTS 245 


apprentice wlio, at the time when the ofifence is committed, is, or 
withm three months previously has been, employed m any British 
ship, shall he deemed to be offences of the same nature respectively, 
and be hable to the same punishments respectively, and be inquired 
of, heard, tried, determme^ and adjudged m the same manner and 
by the same courts and in the same places as if those offences had been 
committed withm the jurisdiction of the Admiralty of England , and 
the costs and expenses of the prosecution of any such offence may be 
directed to be paid as m the case of costs and expenses of prosecu- 
tions for offences committed within the jurisdiction of the Admiralty 
of England ’ 

It seems to follow from these several enactments, and from pars 29 
and 32 of the Charters, that where a chartered high court exercises 
jurisdiction m respect of — 

(1) an offence committed on land, both the procedure and the 
substantive law to be apphed are those of British India, 1 e both 

^ the Code of Cnmmal Procedure and the Penal Code apply , 

(2) an offence committed at sea by a native of British India, the 
position IS the same , 

(3) an offence comnutted at sea by any othei person, whether withm 
temtonal waters or beyond them, the procedure is regulated by 
Bntish Indian law, but the nature of the cnme and the punishment 
are determmed by Enghsh law 

See Quem Empress v Barton, I L R. 16 Cal 238, and Mayne, 
Criminal Law of India, chap 11 

(c) The enactment reproduced by this sub-section was probably 
suggested by the Patna case, as to which see Stephen’s Nuncomai end 
Impey, chap xu In 1873 certam hcensed hquor-vendors moved the 
high court at Calcutta for a mandamus to compel the Board of Revenue 
to issue rules prescnbmg the fees payable for bquor hcences, but it was 
held that the matter related whoUy to the revenue, and that therefore 
by 21 Geo HE, 0 70, s 8, the high court had no jurisdiction {Be Andnr 
Chundra Shaw, ii Beng L R 250) In a later Madras case (1876) 
doubts were expressed as to the extent to which the enactment was 
stiU m force, and, m particular, whether it had not been repealed 
except as to land revenue See Collector of Sea Customs v Panmai 
Chtthambaram,! L R i Mad. 89 In any case it applies only to the juris- 
diction derived from the supreme court, 1 e to the ongmal jurisdiction 


102. Each of the high courts has supenntendence over Powers of 

all courts for the tune being subject to its appellate jurisdiction, with 

respect to 
subordi- 
nate 
courts 

(&) direct the transfer of any suit or appeal from any [24 & 25 

Vict c 

such court to any other court of equal or superior juris- 104, s 1 q ] 
diction , 


and may do any of the following tlungs , that is to say- 
(a) call for returns , 
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(c) ntal^e nnd ibsuo genoraJ rnlee for regulating the practice 
and prooeedmgB of snok oonrtB 

(d) prefionbe fonna foil any proceedings m ffuoh courts and 
for the mode of keeping any bo^^ks entries or accounts 
by the officers of any such courts and 

(e) settle tables of fees to bo allowed to the sheriffs attorneys 
and all clerks and officers of such courts 

Provided that all such rules farms and tables require the 
provions approval in the province of Bengal of the Governor 
General m Council and m the province of Madras or Bombay 
or the North Western Provinces of the local Government (n) 
(a) A* to tho relabonfl of the high oonrte to the Bubordinate courti, 
*ee fortber above, pp, i a, 136 


Exerel*® 
o(Jnrl*dle- 
lion by 
nlnglr 


jadm 01 
llvulon 
eoarU. 
f 4 

\lct e 


104 n. 
i5 «4 1 


103 — (1) Subject to any law mad© by the Governor- 
General in Council each high court may by its own rules 
provide o£ it thinks 6t for the exercise by one or more judges 
or by division courts constituted by two or more judges of the 
high court of the ongtnal and appellate jonsdiotion vested 
m the court 

{2) The chief jastice of each high court determines ^at 
judge iu each case is to sit alone and whet Judges of tlio 
court whether with or without the chief justice are to 


constitute the several division courts 


Power for 
Got cm or 
(Irtwrsl in 
OoaoriKo 
tiler looti 
limit! of 
jnrWlf^ 
tion of 
biph 
eonrt^ 

\t t r 
K 3 
4 f 1 


104 — (i) (u) The Governor Genond in Council may by 
order transfer anv temtory or place from the Jurisdiction of 
one to the Jurisdiction of any other of the Idgh courts and 
anthoriio any liigh court to exorcise all or any portion of its 
Jurisdiction m any part of Bntisii India not included within 
the limits for wliich Gio high court was established (6) ami 
also to cxerclso anv such jurisdiction In respect of Christian (c) 
subjects of His Majesty resident In any part of India outside 
British India (i<) 

(2) The Governor General In Council must transmit to the 
Seertttirv of State an nuthentie eop^ of every order made 
under this section 
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(3) Hi 8 Majesty may signify, through the Secretary of 
State in Ckiuncil, Ins disallowance of any such older, and such 
disallowance makes void and annuls ^he order as from the day 
on which the governoj-general makes known by proclama- 
tion or by signification to his council that he has received 
notification of the disallowance, but no act done by any high 
court before such notification is invalid by leason only of such 
disallowance 

(4) Notlung in this section affects any power of the Governor- 
General in Council in legislative meetings 

(a) As to the object and coustmction of tins section, see Minutes by 
Sir H S ^Maine, No 45 

(&) For orders made under this provision, see Notifications, Nos 178, 
180, 181, of September 23, 1874 » Mnyno, Cnnunal Law of India, p 258 
It -would seem that 830! the Act of 1865 (reproduced by this pronsion) 
only empowered the governor-general to make an order transfemng 
any territory from the jurisdiction of one court to the jurisdiction of 
another, and that the second branch of the section was only to enable 
the governor-general to authonze the court to uhich such transfer was 
made to exercise jurisdiction If this is so, the Governor-General in 
Council could not either by order or legislation extend the local and 
personal jurisdiction of the high court at Allahabad over the pro-vince 
of Oudh, or authorize two of the judges of the high court to sit at 
Lucknow to try cases arismg m Oudh, or empower the Chief Com- 
missioner of Oudh to transmit cases from Oudh for tnal at AUahabad 
by judges of the high court there 

(c) ‘ The comprehensive term “ Chnstian ” was doubtless used 
because it might be convement to give a particular high court matri- 
momal and testamentary jurisdiction over all Clinstian subjects ’ 
Mmutes by Sir H S Marne, Nos 44, 45 

(d) 1 e m Native States See s 124 


105 . — (i) Subject to any law made by the Govemoi- Exemp- 
General in Council (a), the governor-general and each of the 
governors of Madras and Bombay, and each of the ordinary and 
extraordinary members of their respective councils, is not — court m 

(а) subject to the original jurisdiction of any high court capacity 
by reason of anything counselled, ordered, or done by any 

of them, in his public capacity only , nor ss ^5, 17 

(б) liable to be arrested or impnsoned in any suit or pro- III, c 70, 

ceeding in any lugh couit acting in the exeicise of its 37^Geo 
original jurisdiction , nor ° ^ 4 -- 
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(e) subject to tho onglnol onnunal junsdiotion of any higb 
court in respect of any misdemeanour at common latr or 
under any Act of Paifuament or In respect of anv act winch 
if done in England would have been a misdemeanour 
(2) The exemption raider this section from liability to arrest 
and imprisonment extends also to the chief justices and other 
judges of tho eevejral high courts 
(a) The enaotmoiti reproduced by this Beotkm apply only to the 
nn gtnal JuRsdietlon of the high eonrti» and an not excepted from the 
legialatiTe pouti ot the goremor gcDenl % ootnMjil by 24 k 35 Viet, 
c. 67 1. 22, The exemptiema from JnrladJoUon granted by 21 Gea IH, 
c. 70, and reprodaoed in this section were granted in conaeqnenoe of 
the prooeedingB tn the Coealjoiab case. Bee shore, p. 54 Mayne, 
Cnwttnil I^ys of Indli p. 301 and JeJt'tnjtr c ^ec r ef a r y of Stnte for 
In 1 \a L L. R. 37 Bom-iSo. 

106 Sabjeot to any law made by the Governor General 
m Counoil the order In wnting of the Governor General in 
Council for any act is in any prooeeding olvil or criminal in 
any high court acting in the exorcise of its original Juris 
diction, a full jostidcation of the act except so far as the act 
extends to any [European] British subject of Ha Majentj (o) 
but nothing in this section exempts the governor -general or 
any member of his oounoQ or any person acting under their 
orders, from any proceedings in respect of any such act before 
any competent court in England. 

(u) The expToaaloo La the Act of 17S0 la British nbjeota, which 
of asft be caaetroed la tho lurrower *en*9. Am to the dttam 
aUDcea out of which tbU enaclmrat aroao, see above, pp. 54 foil sod 
inn a BnhA Imfja ir 373-375 CoTrell a Tagort Ledvra p, 73 
^ wncrmv and Inpry U. i8t^ Aa to the Ibnltationa formeriy imposed 
on the powen of the lodiao Ooreinmenta In dealing with European 
Britbh •ubjecta, see /w re Amtfr Alcn, 6 B L. R. 446, and tho note* 
on M. 63 and 79 of thl» DigeaL The enactments rejirodueed by thR 
section do not apply to the Oorermnenta of Jladrai and Bornbey 
They are applied to the exlMlsg high comti by the conjoint operation 
of 30 & 40 Gea ni c *^0.31 4 Gea tv c 71 *.71 aod24 435 Vfct- 
e 104 ». II but appear to affect only the original jurisdiction of the 
high court*. 

107 — (i) (a) Subject to an^ law mode bj tho Governor 
General in Council if onv person makes a complaint in 
writing and on oath to the high court at Calcutta of anv 
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oppiession or injury alleged to have been caused any oidei 
of the governoi-geneial, or any member of bis council, 
and gives security to the satisfaction of the bigb court to 
prosecute bis complaint by indictment, information, or 

action befoie a competent court in the Umted Kingdom 

• 

mthin two years from the making of the same or from the 
return into the Umted I^ungdom of the person or persons 
complained agamst, be is entitled to have a true copy of anv 
order of wbicb be complains pioduced before the Ingb couit, 
and authenticated by the court, and he and the persons 


by gover- 
nor-gene- 
lal or bis 
council 
[21 Geo 
m, c 70, 
ss 5, 6 ] 


against whom be complains may examine witnesses on the 
matter of the complaint 


(2) The high court must, if necessary, compel the atten- 
dance and examination of witnesses in any such case in the 
same mannei as in other criminal or civil proceedmgs 

(3) Sections forty to foity-five of the East India Company n Geo 

III c 6"’ 

Act, 1772, apply in the case of proceedings undei this section ’ 
as in the case of the proceedmgs referred to m those sections 


(a) The provision reproduced by this section has remained a dead 
letter from the date of its enactment, appears to be unnecessary, and 
could be repealed by Indian legislation It does not apply to the 
Madras High Court, Re WaRuee, I L R 8 Mad. 24 

The sections referred to m sub-section (3) give junsdiction to the 
Court of King’s Bench, now the High Court, and provide for the 
takmg of evidence m India, and its admissibility m England 


Law to he admimstered 

108 . Subject to any law made by the Govemor-Geneial in Law to he 
^ adrmnis- 

Council, the lugh courts, m the exercise of their origmal tered m 

jurisdiction, shall, m matters of inheritance and succession to j'^nhen^^ 

lauds, rents, and goods, and m matters of contract and and 

succes- 

deahng between paity and party, when both parties are sub- sion 
ject to the same personal law or custom havmg the force of 
law, decide according to that personal law or custom, and 
when the parties are subject to different personal laws or m, c 
custom havmg the force of law, decide accordmg to the law ® ^ 

or custom to which the defendant is subject -v 
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Thk wctlon reptodace* the en*otmonU margmaBy noted to far eu 
they appear to l e p re j c n t ecdttlng law Hie qualif^ng worde at tho 
of the dan»e ngreeant exicth^ law the onaotmenta margin 
•By noted being, nEder24«25'^ot.o. 67 B.22 capable of bebg altered 
by Indian legfaUticm, , 

In Warren TTnjttngn oelebnitod plan for the admrn titration of 
joitloe, propcaed and adopted to.^772 when the East India Company 
flrrt took upon themaelvea the entire management of their territoriet 
in Indio, tho twenty third role ipeoiaBy leaerred their own lawa to the 
natiTee, and petmded that Uonla-rteaatBiahmini ihonldreapeotlvely 
attend the c onr l B to ezpomid the law and aasiit in paadng the decree. 

Sabacqaently when the goT em of -general and oonncjl were inveeted 
by FaiBament with the power of legnlationa, the pTorialona 

and exact words of Warren Haattoga twenty third mle were Intro- 
daced into the first regnlatian enacted by the Bengal Government 
for the admlniftratloo of jiwtice. Hda legnlatioo was poaaed on 
April 17 1780. 

By acotkm 97 of this regolatlofi it was enacted that in aB anita 
regarding inheritanoe, marriage., and oaate. and other rcdigioia naagea 
or uoxtitntioni, the lawa of the Koran with reapeot to Mahomedans, 
and thoae of the Shaster with reapeot to Gmtooe. ahaB be invariably 
adhered ta This Motion waa re-enacted in the foBowisg year in the 
roviaed Code, with tbo addition 0! the word aiMoeMkm. Seetion 17 
of the Aot of 1781 oonftitntcs the fint express renognithn of Warren 
Itoatlnga rale in the Eng^h Statute lew Enaetmonti to the tamo 
effect have cinee been Introdoeod into nmnerouf robaeqQent EnglUh 
atatatei and Indian Acta, — aoe, for example, 37 Oea HI. 0. 14», a. 13 ( 
Bomboy Regulation IV of 1827 a. 36 Act IV of 1872 a. 5 (Punjab) 
u amended by Aet XJl of 1878 { Aot HI of 1873. a. 16 (Uadru) ; Aot 
XX of 1875 a. 5 (Oentrai ProvlnMa) t Act Xvm of 187^ a. 3 (Ondh) i 
Aot XU 1887 a- 37 (Bengal. North Wcatorn Provincea, and Aaaam) 
Aet XI of 1889, a. 4 (I^wcr Banna) 8oe olio dausea 19 and of the 
Charter of 1865 ^ Bengal H)^ Court, the corresponding danses 

of tbo ^todroB and Bombay Cbartcra, and dauscs 13 and 14 of tbo 
Charter of the North Weitorn Provinces High Ccrart. 

Tbo eff«t of 21 Goo. Ill, e. 70, a. 17 U explained In Sarhet r 
Pntonna Jfajri Dim, L L. IL 6 OaL 794 (appUoatloo for dower by tbo 
widow of cn Armenian), and Jajat AfoAfaf DoH r Dtearhanaik BeUahh 
I L. R. 8 CaL 582 (where It was held that there wan no question of 
tucooMkin or Inheritaneo). 

Tho Imibn Contract Art (IV of 1872) contains a saviDg (». 2) for any 
statute Act, or regnbtlon not t^roby eiptemly repcoleiL This 
raving has been hdd to iwlcdo the enactment reprodneed by thh 
Kclion ■onder whkb matleri of contract aro, within the pre-iWeocy 
towns, bat not diewberr dlrertod to be regnlated by tho perMoal bw 
of the Tarty and thus, paTadoxlcafly enoagb certain rniw of Hhida 
law have maintained thdr footing In the Jaat part of Britlnh Indb 
v^hrro they might have Iwm expected to tarrire Sec CJiun^fr 
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Bamibrjce v Romcsli Clmnda GJiose, I L R 14 Cal 781, where it was 
held that the custom of dnindufat {Law Quarterly Review for 1896, 
p 45) was still m force in Calcutta If, however, any native law or 
custom IS already mconsistont with the tel'ms of the Contract Act, it 
would ho held to he repealed See Iladhub CJiundei Poiananiah v 
Rajeoomar Doss, 14 Beng Law Rep 76, p 4 
The leadmg case on the extent to^which Enghsh law has been intio- 
duced mto India is the May 01 of Lyons v East India Company (1836), 
reported i Moo P C 176, and also, with useful explanatory and illus- 
trative matter, 3 State Trials, N S 647 The Judicial Committee 111 
this case laid down the prmciple that the general introduction of 
Enghsh law mto a conquered or ceded country does not draw with it 
such parts as are mamfestly mapphcable to the circumstances of the 
settlement, and decided m particular that the Enghsh law incapaci- 
tatmg ahens from holdmg real property to their own use and trans- 
rmttmg it by devise or descent had never been expressly introduced 
mto Bengal, and that the Statute of Mortmam, 9 Geo II, c 36, did 
not apply to India See also the famous judgement of Lord Stowell 
in The Indian Chief, (1800) 3 Rob Adm 12 at pp 28, 29 (quoted 
below, p 354), Fieeman v Fairlie, (1828) i Moo Ind App 304, 
2 State Trials, N S 1000 , Advocate-General of Bengal v Ranee Sui ■ 
nomoije Dossee, (1863) 2 Moo P C . N S 22 (law as to forfeiture for 
suicide) , and Ram Goomar Coondoo v Chunder Canto Moolerjee, 
(1876) L R 2 App Cas 186 (law as to mamtenance and champerty) 
And as to the effect of successive charters m mtroducmg Enghsh law 
mto India, see above, p 34 , Morley’s Digest, Introduction, pp xi, 
xxm , and Sir Whitley Stokes’ preface to the first edition of the older 
statutes relating to India (reprmted m the edition of 1881) 

■ Advocate-Qene) al 

109 . — (i) His Majesty may, by warrant under Ins Royal 
Sign Manual, appomt an advocate-general for each of the 
provinces of Bengal, Madras, and Bombay (a) 

( 2 ) The advocate-general for each of those provinces may 
take on behalf of His Majesty such proceedings as may be 
taken by His Majesty’s Attorney-General m England (6) 

{a) The advocate-general for Bengal is a law officer of the Govern- 
ment of India 

(&) See Secretary of State foi India v Bombay Landing and Shipping 
Company 5 Bom H C R O C J, 42, and Act X of 1875, ss 144, 146 




Appoint- 
ment and 
powers of 
advocate- 
general 
[S 3 Geo 
III, c 155, 

S III 
21 & 22 
Vict C 
106, s 29 ] 
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PART X 
c 

IXXaiESlABnOAI. EeTABLISmtHlfT 

JnrWie- HO — (i) Thebiflhops of Cftlmitta^ Madras and Bombay (o) 
ofbidJtn ™*y exercise eocK eccloeiariical junsdiotion and 

Hihopt eptsoopol fanotiora ae Hia Majesty may by letters patent 
ii? 0^55 direct for the admmiatonng holy ceremonies and for the 
Bupenntendenoe and good government of the ministers of the 
M 93 Church of England within their reepecUve dioceses 
94-1 (a) The Bishop of Calcutta is the metropohtan bishop in 

India subject nevertheI«M to the general snpermtendenoe and 
revision of the Archbishop of Canterbury 

(3) Each of the biMiopa of Madras and Bombay is subject 
to the Bishop of Calcutta as snob metropolitaUf and must at 
the time of his appointment to his bishopno or at the time of 
his eonseorotion as bishop take an oath of obedience to the 
Bishop of Oaloutta m snob manner as His ^Lajesty by letters 
patent may be pleased to direct (h) 

(4) His Majesty may by letters patent varv the limits of 
the dioceses of Calcutta Madras and Bombay 

ri7 k js (5) Nothing (n thu Digest or in any such letters patent 
■ 13 f aforesaid prevents any person who is or has been bishop of 
any diocese in India from performing episcopal functions, not 
extending to the exorcise of Junsdiotion in any diocese or 
reputed diocese at the request of the bishop thereof 

(a) The bidrapi of Cotentta, Madras, and Bombay aro tbo ooly 
Indian binhopa vho an refenrd to in tb« Aoti relating to IndliL Btabopa 
havo also Ikct appointed, onder letters potent or otbenriae, for Chota 
\agporr Lahore, Iwcknow Rangoon, Tumemlly and TraTincon. 

(5) A* to tbn*o ootha, seo j8 & Viot 0 12a and 31 A J3 Viet, 
c. 73 a. 14 Under 37 & 38 Vlct, 0 77 a, 12 the arohUshope of 
GmferbttTy or \ork may In conaetr a tlcg any person to the office of 
bbhop for the pnrpoM of exerctaing epbct^l fnnotlona eltewhere than 
In England, ditpeme with the oath of doe obedience to the aithbbhop. 

Pow to 111 — (t) Bishop of Calcutta may admit into the holy 
to ofjprs of deacon or priest any person whom ho on examins 
order* tlpn, deems dolv qualified specially for the purpose of taking 
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ou lumself the cure of souls 01 officiating m any spiritual [4 Geo IV, 

C 7 ^ ^ J 

capacity Avithm the limits of the diocese of Calcutta, and 
lesiding therem • 

(2) The deposit with »the bishop of a declaration of such 
a puipose, and a written engagement to peiform the same, 
signed by the person seekmg oidination, is a sufficient title 
with a view to his ordination 

(3) It must be distmctly stated m the letteis of oichnation 
of eveiy person so admitted to holy oiders that he has been 
01 darned for the cuie of souls within the hunts of the diocese 
of Calcutta only 

(4) Unless a person so admitted is a Biitish subject, he 
18 not required to take the oaths and make the subscriptions 
which peisons 01 darned m England are required to take and 
make (a) 

(a) The eneictment reproduced by thiB section appears to apply 
only to the Bishop of Calcutta, and is probably unnecessary, as being 
covered by the general language of the letters patent enabhng the 
Bishop of Calcutta to perform aU the functions pecuhar and appropnato 
to the office of bishop mthin the diocese of Calcutta 

112 . If any person under the degree of bishop is appomted Cousecra- 

to the bishopric of Calcutta, Madras, or Bombay, bemg at the person 

time of his appomtment resident m India, the Archbishop of ap-^ 

Canterbury, if so required to do by His Majesty by letteis pomted to 

bishopric 

patent, may issue a commission under his hand and seal, [3 & 4 

Will IV 

directed to the two lemainmg bishops, authorizmg and c 85, b ’ 
chargmg them to perform aU requisite ceiemomes foi the ^ 
conseciation of the person so to be appomted 


113 . — (i) There may be jiaid to the bishops and arch- Salanc-A 

^ and allow- 

deacons of Calcutta, Madras, and Bombay, out of the revenues ances of 

of India, such salaries (a), commencmg from the tune at which 

they take upon themselves the execution of then office, and dea^ns 

[S 3 Geo 

such [pensions (6) and] allowances as may be fixed by them, c 155, 

Secietary of State m Council, but any poivei of alteration ^ 

under this enactment shall not be exeicised so as to impose ® 

3> 4i 5 

any additional charge on the revenues of India 3^4 


I 
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WllL I\ 

0 85 be. 
90,96 97 
93 100, 

lOI 

^ ft 6 
■\lot. 0. 

119, «• 

43^'ict. c 
3 ] 


(2) There are to bo paid out of the rovonuee of India the 
cipcnsefl of visitationfl of the eaid biahope and of the providing 
a suitable house for the feodenoe of the Bishop of Calcutta (c) 
but no greater sum may bo issued on «v 3 oount of thoee expenses 
thfvn 18 allowed by the Seoretary of State m Council 

(а) As to the exktmg calsrica, see note on ■. 8a 

(б) Him etatcmeot of the law is not atnctly accurate. Femlons sm 
diatlngntshed from ahowancee, appear to bo Bthl paid under 4 Geo. IV 
u. 71 B. 3 6 Geo. IV c. 85 a. 15 and 3 ft 4 WflL IV 0. 85 a. 96 and not 
under 43 Vlot. c. 3 a. 3. Bot It seems hardly worth whllo to ropnxluco 
hero the speciho prorisiona aboat btahops pensions. 

(e) The statutory obllgatioD to provkio a bouse for tho Bishop of 
Calcutta is oxhaosted, but it may hare been oemstmed as mclodmg an 
oUigatkm to Tnamtaln hk boose. 


lurlougU 114 Hifl Mnjc«ty moy make such nilee as to tho lca\e of 
fu"* 35 absence of tho aoveml Indian bishope on furlough or medical 
'ict.e.da ] oortificato oa seem to His Majeety expedient 

h taUisb* 115 — (1) Two of the nhaplainB appointed m inch of tho 
prcBldcnoks of Bengal, Madras, and Bombay must nlwayu bo 
of Church mlmstcTB of the Church of Scotland, and arc entitled to ha\ 0 
from tlio ro\ onucs of India such eohury as is from time to time 
allotted to tho mihtary ohaplains in tho several prceidonoiou. 

(2) The numsters so appointed nliftplamR must bo ordained 
and inducted b) the presbytery of Edmburgh according to tlio 
forms and solcuimtiee used In tho Church of Scotland and are 
subject to the spiritual and ecclesiastical jurisdiction In all 
things of the proebytory of Edinburgh whoeo judgements are 
subject to dissent protest ond appeal to the Provincial Symod 
of liOtliian and Tweeddolo and to tho General Assembly of 
tho Church of Scotland 


01 acoi* 
luud. 

(3 ft 4 
Will IV 
O. 6s B. 

I 04 .J 


Hivlngii 116 Isothing In tbisDigest prevents the Goiomor Qonural 
ill CouDoiI from granting with tlio Bonotlon of tho Sccrclnt) 
It n*. of State In Council to any sect persuasion or community of 
l^iluAv Christians not being of tho Church of England or Church of 
^ Scotland such sums of money ns may bo expedient for the 
purpoM) of imtructlon or for the maintenance of places of 
worship 
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PART XI » 


Offences, Penalties, and Procedure 

117 . If any peison lioldmg office under the Ciown m India 
does any of the foUowmg things , that is to say, — 

(1) If he oppresses any of His Majesty’s subjects {a) ivithin 
his juiisdiction or in the exeicise of his authority 

(2) If (except m case of necessity, the huiden of pioving 
which shall be on him) he wilfully disobeys 01 wilfully 
omits, foibears, or neglects to execute any oideis or 
msti notions of the Secretary of State 

(3) If he IS guilty of any wilful breaeh of the trust and 
duty of his office and employment 

(4) If, bemg the governor-general, or a goveinoi, 01 a 
membei of the council of the governor -general 01 of a 
governor, or bemg a person employed 01 concerned m the 
collection of revenue 01 the admmistiation of justice, he 
IS concerned m or has any deahngs 01 transactions by 
way of traffic 01 trade in any pait of India (&) [otherwise 
than as a shareholder m any joint-stock company or 
trading coi'p oration] , 

(5) If he accepts 01 receives foi his oivn use, in the dischaige 
of his office, any gift, gratuity, or lewaid, pecumaiy or 
otheiivise [except m accordance vuth rules made by the 
Secietary of State as to the leeeipt of piesents], and 
except in the case of fees paid to banisters, ph^^sicians, 
suigeons, and chaplains m the way of then lespcctive 
Xn of ess ions , 

he lb guilty of a misdemeauom 

If a xieison is convicted of hainug accexited 01 icccued any 
buch gift, gratmty, or icwaid, the court may ordei that the 
gift, giatuity, 01 icwaid, or any pait tlicreof, be rcstoicd to 
the xicrbon vho gave it, and that the vhole 01 any xiait of anj 


Cerlaiu 
acts to be 
imsde- 
nieauours 
Oijpres- 
sion 
[10 Geo 
m, c 47, 

4] 

Wilful dib- 
obodieuco 
[33 Geo 
in, c 52, 
s 65 

3 &4 
Will IV, 
c 85,8 80 ] 
Bleach of 
duty 
[33 Geo 
III, c 52, 
s 65 

3 <-^4 
Will IV, 
c 85,8 80 ] 
Trading 
[33 Geo 

in, c 52, 

8 137 

3 &4 
Will IV, 
c 85,8 76 ] 
Receiving 
presents 
[13 Geo 
in, c 63, 
ss 23, 24, 

25 

33 Geo 
in, c 52, 
ss 62, 64 

3^ A 
AVilI 1 \, 
c 85,8 76 ] 
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fine Imposed on the offender be paid or given to tho pitweoutor 
or informer as the court may dxreot (c) 

(o) Ihe exprcMion Hkr Majesty’s Bnbjects m the Aot of 1770 
(10 Geo. nil 0 47 a. 4) Tras nsod si s time -when it was very doabtfol 
bow far the soTerelgnty of the Btidah Onfwn extended over oativts of 
TTwiU, at ah erects cxitilde the presidency towns, and was poaslUy 
intended to be need In the DsnoVeT sense formerly attnbnted to the 
oxpmelon BcitiBh suhjeota. See note (e) on e. 63 shore. 

(6) Tho expreaiKm In the Aot of 1793 (33 Geo. HI c, S3 s. 137) it 
within any of the prormoee of India or other parts. 

(c) This teotlon reproduoes with ae mnoh exactness as aeome preotio- 
able tho sereral ecaotments noted in tho maxgm. In many coacs 
enactments dealing with the same offenoe nse dlSermt langoage, and 
apply to different daesee of persona. The prorlslctii reprodooed from 
3 & 4 Will. IV 0. 85 cannot be altered by Indian legialatlcuL Seo 34 
4 ; 25 Vkt 0. 67 a 33 

The words otherwise than aa a shareholdei m any Jointatock 
company or trading oorporatian. aikd except in aoooidanoe with rales 
made by the Beoretary of State ae to the receipt of presents, do not 
occur in the eDsetments reprodooed, hot represent the Umitatloni 
placed In practice on tho extremely gcowisJ langnage of the enactments. 

tilmtlar XTrohlbitkcs of trading or lending mcmey are contained In 
enactments of the Indian legUatnres. Bee e. g. Act XV of 1848 
(trading by ofBcea of chartered courts) Act 11 of 1874, ^ (^y 

administrator gotterai) Aots YU of 1878 a. 74, and Xlk of 1881 
73 (by forest ofSceri) Acts V of 1861 s, jo, XXTV of 1859, a. 19 j 
Bombay Act VII of 1^7 a. 11 (by police ofBceri) Acts M of 1876 
a. 34 and V of 1879, a. 3 (by offioen of presidaicy banks) { Aot XVIII 
of 1881 a. 155 Bombay Aot V of 1879, ■ 3! Madiaa Regulation I 
of 1803, a. 40 filadrae RegnUtion 11 of 1803. a. 64 t Bengal RcgnlatloQ 
II of 1793. a. 18 (by rerenae officers); Bengal Regalatkm XXXVIU 
of 1793 a. 3 (loans by dell serrantsX 

\s to the roles prohiUUng tbe receipt of presents by goreniors of 
and Bcrrants of tho Crown in Britiah Colonies, soc Todd, PitHumtn 
Mry Ooemmeni i« Uu Br^iA Oolontet p. 153 (acoond edition). 

Loatu to U8 — (i) If any British sabjeot without tho provioua 
ttrioct*. consent in writing of tho Secrotnry of Btato m Council or of 
p^^tho Governor General m Council or of a local Govomraeiit 
*. sS-J b} hlmaolf or another — 

(а) lends nnj moDOj or other vnlaablo tJung to any uatlvo 
pnnoo in India or 

(б) IS concerned in lending money to or raising or procuring 
nionrv for anv such luitive prince or ]>etonipii Bccunl> 
for tin. repayment of any autli monvv or 
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(c) lends anj’’ money 01 othei valuable tlung to any other 

pel son foi the jiurpose of bemg lent to any such native 
prince , 01 ^ 

(d) takes, holds, or is concerned in any bond, note, 01 othei 
secuiity granted by *any such native pi nice for the repay- 
ment of any loan 01 money»heiembefoie referred to, 

he IS guilty of a misdemeanour 

(2) Every bond, note, or secmity for money, of what kind 
or nature soever, taken, held, 01 enjoyed, either directly or 
mdnectly, for the use and benefit of any British subject, 
contrary to tbe intent of this section, is void (a) 

(a) The enactment reproduced by this section was passed m 1707 to 
stop the scandals caused by the lendmg of money by European adven- 
turers to native prmces on exorbitant terms See above, p 71 The 
expression ‘ Bntish subject,’ as used m the Act of 1797, would doubtless 
be construed m its narrower sense, as not mcluchng natives of India 


119 . — (i) If any person holding ofl&ce under the Cioivn in 
India commits any offence referred to m tins Digest, or any 
other cnme or offence, the offence may, without prejudice to 
any other jurisdiction, be inquired of, heard, tned, and deter- 
mined before His Majesty’s High Court of Justice, and be 
dealt with as if committed in the county of ]\Iidd]esex 

(2) Every Bntish subject is amenable to aU courts of 
justice in Great Biitam of competent jurisdiction to try 


Prosecu- 
tion of 
offences in 
England 
[10 Geo 
ni, c 
47. s 4 

13 Geo 

in, 0 63, 

s 39 

2 1 Geo in, 
c 70, s 7] 


offences comnutted m India for any offence committed withm 
India and outside Bntish India as if the offence had been com- 


rmtted within Bntish India 


(3) Every prosecution m respect of any offence referred to 
in this section must be commenced within five yeais after 
the commission of the offence, or aftei the arrival in the, 
Umted Kmgdom of the peison who committed the offence, 
whichever is later (a) 

(a) This section is merely an imperfect attempt to repioduce several 
enactments of the eighteenth century which are still imrepealed, and 
which, though obsolete as respects procedure, may still be of impor- 
tance with respect to junsdiction Section 67 of 33 Geo HI, c 52, has 
been repealed as to Lidian courts by Act XI of 1872, but is still unre- 
pealed as to courts m the Umted Kmgdom 


ILBEBT 


S 


> 
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The UmJUtkm imdeT 21 Geo. HI c. 70, 1. 7 (which appllee otily to 
proceedmgi agilnst the goTcmor general or a member of hifl cormefl) 1 « 
five years after commisaion of offence or arrest In EnglsTid. The Uml 
Ution tmder 33 Geo. HI, t 52 a. 141 1 * six years after oommkaion of 
offence. There U a three years limitation imdor 33 Geo, IH, 0. 52 
s. 162 which U repealed a* to Btiliah India by Act IX of 1871 But 
all lnnltatKini are now affected by the Potdic Authontlea Protec 
tioc Act, 1893 (56 A 57 Vlot. c. 6f) 

*016 enactmenti reprodocod nm aa followi — 

If any peraon whataoerer employed by or in the aerrloe of the 
•aid united Company in any civfl or military atation, office, or capacity 
whataoerer In the East I^ea. or deriving or f'lniTntng any power 
authority or Juiiadiotlon by or Irom the tald united Company shall, 
after the p«—ing of this Act, be gnfl^of oppnaslng any of Hli Majesty a 
•objecta beyond the aeaa within thHr teapeotive jtnladlotlana, or in 
the exercae of any tneh station, office, employment power or authority 
derived or claimed by from, or noder the said united Company or ahall 
be guilty of any otlMr crime or offence, such o ppi e eal oca, crimes, snd 
offences ehaO and may be inquired of heard, and datermlned In His 
Majesty s Court of King's Bemih m Engjand and looh puniahments 
shall be infilcted on saHab offenders as are usually Inflicted for offences of 
the like naturo committed in that part of Great Britain called England 
and the tame and sll other offences committed againit this Act 
may be alleged to be committed, and may be laid, inquired of, and 
tri^ in the county of Middlesex (10 Geo. ITT e.47 a. 4). 

If any goremor general, president, or governor or coanca of 
any of the said Company's principal or other aettleineatj in India, or 
the chief Jostlev or any of the Jodgee of the said Buprome Court 0/ 
Jodteature to be by tbe siid new eharier establlsbed, or of any other 
court in any of the said united Company ■ aettlemecti, or tny other 
person or persociB who now are oc heretofore have been, employed bj 
or in tbe serviee of tbe said united Company in any dvU or i^tary 
station, office or caperity oewho have or claim, or horetoforo have had 
or claimed, any power or authority or }uri*dletlon by or from the aaid 
united Company or any of lib Majesty s rubjecta residing In Trtdia, 
■ban commit any offence against thb Aet, or ihall have beta or shall 
ho guQty of any crime misdemeanour or offence committed against 
any of Hb Majesty s sal JeoU, or any of the inhabitants of India, within 
tbrir rcspe c tlro junsdictlons, all such crimes offences, and mbde* 
meanours may bo retpccUrcly Inquired of, heard, tried, and determined 
in in* Majesty ■ Court of King s Bench, and all such jicrsons so offending 
and not having been before tried for the same offence in India shall 00 
eouvictloo, in any such ease as b not otberwiso spodaUy provkled for 
by thb Act, be liable to such fine or corporal ponbhment as the sabl 
court shall Ihinl, fit ; and. moreover shall be liable at tbe discretion 
of tbe said court to be adjudged to he incapable of serving tlie sakl 
united Company in any office civil or military and and every 
*neh crime*, offenees, and ml«deme«nours a* aforessld may be allegfd 
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to be committed, and may be laid, inquired of, and tned in the county 
of l\Iiddlesex ’ (13 Geo III, c 63, s 39) 

‘ No prosecution or suit shall be carried on agamst the said govemoi- 
general, or any member of the council, Uefore any court m Great 
Bntain (the High Court of Parliament only excepted), unless the same 
shall be commenced -withm Ave years after the offence committed, 01 
withm five years after his arrival m England ’ (21 Geo HE, c 70, s 7) 

‘ All Bbs Majesty’s subjects, as well servants of the said muted 
Company as others, shall be and are hereby declared to be amenable 
to all courts of justice, both m India and Great Bntam, of competent 
jurisdiction to try offences committed m India, for all acts, mjunes, 
wrongs, oppressions, trespasses, misdemeanours, offences, and enmes 
whatever, by them or any of them done or to be done or committed in 
any of the lands or temtories of any native prmce or State, or against 
their persons or properties, or the persons or properties of any of 
their subjects or people, m the same manner as if the same had been 
done or committed withm the temtories directly subject to and under 
the British Government m India ’ (33 Geo m, 0 52, s. 67) 

‘ All penalties, forfeitures, seizures, causes of seizure, crimes, mis- 
demeanours, and other offences, wluch shall arise or be mourred or 
made under or shall be comnutted agamst this Act, shall be sued foi, 
prosecuted, examined, recovered, and adjudged m any of Bbs Majesty’s 
Courts of Record at Westmmster, 01 in the Supreme Court of Judicatme 
at Port William m Bengal, or m one of the mayors’ courts at Madras 01 
Bombay respectively, m manner followmg , that is to say, aU such pe- 
cuniary penalties, and all forfeitures of ships, vessels, merchandise and 
goods, shall and may be sued for, condemned, and recovered by action, 
bill, smt, or information, wherem no essom, protection, wager of law, 
or more than one imparlance, shall be granted or allowed , and aU such 
seizures, whether of any person or of any ships, vessels, merchandise and 
goods, and all causes of such seizures, shall be cognizable m such actions, 
suits, or prosecutions as shall bnng mto question or relate to the lawful- 
ness or regularity of any such seizure , and aU such offences as by this 
Act are not made punishable by pecumary penalties or by any forfeiture 
of goods, but by fine or imprisonment, or both, or are hereby created, 
without providmg any particular punishment, shaU be prosecuted by 
mdictment or mformation as misdemeanours, for breach thereof, and 
shaU be punished by fine or imprisonment, or both, at the discretion 
of the court m which such prosecution shaU, by virtue of this Act, be 
begun and earned on , and if such prosecution for a misdemeanour 
shaU be m any of the said courts m the East Indies, and the person or 
persons prosecuted shall be there convicted, it shaU be lawful for such 
court to order, as part or for the whole of the punishment, any such 
person or persons to be sent and conveyed to Great Bntam ’ (33 Geo m, 
c 52, s 140) 

‘ Whenever any action, biU, smt, information, or mdictment shall 
be brought qr prosecuted in any of His Majesty’s Courts of Record at 
Westnnnstei, foi any offence against this Act, whether for a penalty. 
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forfntiirt or mifideitie*noiir tb© offenoe ihall bo laid or alleged to havo 
been oommltted In the dty of Ixjndon or ootm^ of Ifiddletex. at the 
option of the informer or proaoontor and aH aotloni, hflla, anita, 
Informatioca, and indktetmta for any offence or offencee againat this 
Act, -whether filed, brought, commenced or proeeonted for a penalty 
or forfeiture, or for a ndademeanour in efay of Hia llajorty’a Oourta of 
Record at Weatanlneter or In the aald Supreme Court, or any auoh 
mayor a court aa aforeaaid, ahall^ farou^t and proaeouted within alx 
yeaca next after the offence ahall be oommltted, and a capias ahall 
laaue In the firrt proceaa, and In the case of an offence hereby made 
puniahable by any penalty or forloituie, auch capjaa abail apeolly the 
sum of the penalty or forfedture sued for and the person or penons 
sued or prosecuted for snob penalty ahall, on luch oaplaa, gnre to the 
person or persona to whom anch capias ahall be directed, luffidont hall 
or security by natural bom Bub}ecta or deni tana, for appearing in the 
court out of which, such oapUa ahaJl issue, at the day or return of such 
writ, to answer such suit or proecootian, and ahall Ukowiae, at the tfanii 
of sudi appearance, giro suffldent hall or aocuiity by auoh poraons as 
aforesaid, in the aame court, to answer and pay all the forfeitures and 
penalties sued for If be, she or they ahall be cenrioted of such offence 
or offence*, or to yieW hU, her or their body or bodhs to prison bat 
if the proeeoutloQ thall be for any offenoe or offenoee agahiat thJa Act 
punishable only as a mlademeopoetr then the persem or peosons against 
whom such capias ahaQ iacoe, being thereupon amale^ ahall be im 
prisoned and bailable according to lawas in other caact of misdemennour 
(53 Geo. m o. 52 a. 141k 

All snlta and proeeoatlona for anything done under or by -tiriroo 
pi this Aet shall be oomutenced within the space of three years after 
the eauae of complaint shwll have arieec, or being done in Great Britain, 
in the absence of any porwm boyend sea aggriered thereby then within 
the apace of three yean next aiter the return of such person to Great 
Britain (33 Qeo. HI, c. $2 a. 163). 

ProThloo 120 — (i) TUe Goremor General in Connofl nnd the 
sons rah Governors in Council of Madras and Bombay respectively 
warrants for securing nnd dotoining m custody any 
person snspectod of carrjung on mediately or immediately any 
Geo illicit cOTTCspondenco dangerous to the peace or safety of anj 
SI 46.] of Bntlsh India with any pnnoo rojnh tomlndar or 
other person liaving authority in Indio or mth tlie com 
mander governor or president of any factory or eottlomont 
estnhhshcd In India bj a European power or an^ oorrespon 
dence contrary to the rules ood orders of the Socrotary of State 
or of the Governor Ceneral in Council or Governor in 
Council 
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(2) If ou examination taken on oath m writing of any 
ciedible mtness before the Goveinor-Geneial m Council or 
the Goveinoi in Coimcil theie appear leasonable giounds 
foi the chaige, the governoi-geneial 01 goveinoi may commit 
the pel sons suspected or accused to safe custody, and must 
vnthm a leasonable time, not exceeding five days, cause to be 
dehveicd to hmi a copy of the chaige 01 accusation on which 
ho IS committed 

(3) The peison chaiged may dehvci his defence m ■wnitmg, 
with a hst of such -witnesses as he may desno to be exammed 
in suppoit theieof 

(4) The witnesses m suppoit of the chaige and of the 
defence must be examined and cioss-exammed on oath in the 
piesence of the peison accused, and then depositions and 
examination must be taken do-wn m -wilting 

(5) If, not-withstandmg the defence, there appear to the 
Governoi-Geneial m Council 01 Goveinoi m Council leasonable 
giomids foi the charge 01 accusation and foi contmumg the 
confinement, the person accused is to lemain m custody until 
he IS brought to trial m India oi sent to England for that 
pm-pose 

(6) All such examinations and proceedmgs 01 attested copies 
theieof undei the seal of the high comt must be sent to the 
Secietary of State as soon as may be m ordei to then* being 
pioduced m e-vidence on the trial of the peison accused m the 
event of his bemg sent foi trial to England 

(7) If any such person is to be sent to England the goveinoi- 
general or governoi, as the case may be, must cause him to 
be sent to England at the fiist convement opportumty, unless 
he IB disabled by filness fiom undertaking the voyage, m 
which case he must be so sent as soon as his state of health 
will safely admit theieof 

(8) The examinations and pioceedmgs tiansnutted m pui- 

suance of this section aie to be deemed and received as e-vidence 
m aU courts of law, subject to any just exceptions as to the 
competency of the -witnesses (a) > 
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(a) He proTldocfl of tke Act of 1793 repcodoood bj this Mctitm, 
have never been repealed. Bat no reoord has been found of any caae 
In Trhich they have been Into operation, and the ceeee which they 
irere mainly deaigned to meet coold probaUy be dealt with under other 
cnaotmenta. Powen of arrest and fanpriponTTient for polltloal ofiences 
are given by Bengal Regolation HI of 1B16 Madias Regnlatian II of 
1819, Bombay Regnlatlon XXV qf 1837 Act XXXIV of 1850 (the State 
Prltoneis Act, 1850), and Act HI of 1858 (the State Pilaoneia Act 
1858). Bee I* tkt matter of Ameer Khan, 6 Bengal law Rep. 393 
The Bombay Regulation was need in 1886 for the arreit of Dholeep 
Singh at AHwn, and has alnco (In 1897) been put m force In connexion 
with seditions prooeedlnga at Poona. 


PART XU 


SurPLEiiiWTAl.. 


Samn^a 


SaviM as 12 L— (i) Nothing in thoa Digest derogate* from or inter 

right* and feres with the rights vested in His Majesty or the powers 
ro»«s vested in the Secretary of State in CkiunoD in relation to the 
Government of Bntah India by any law in force at the 
51^^ ** passing of the Government of India Act 1850 

• (2) Nothing in this Digcet affects the power of Parhamoiit 
^7 *• 52 1 to control tlio proceeding* of the Governor (General in Council 
or of any local Govommont, or to repeal or alter any law or 
regulation made any onthonty in British India or to 
legislate for British India and tb© inliabitants thereof (a) 


(a) Thc»e Carings reprodaced from the Acts of 1833 and 1661 arc 
Important a« ahowing that the porUamenUiy enactcomts nUting to 
India wvre never intended to be and cannot be conatroed aa a complete 
code of the powera and right# eierdsable by or with reference to the 
Goverrunent of India. 


Treatlei, 122 — (i) All treaties made by the East India Ck)mpany 
arc so far 08 they are in fore© binding on His Majesty (a) 
HUtlM of (2) ^VU contracts made and liabHitica incurred by the East 
Company India CJompanv may so for as they arc still outstanding bo 
enforced by and against the Bccrotory of State in (^unoil 
loO i 67 1 (0) A treaty noleo eoaHrmed by legblatioo, cannot affect private 

nghta of BrltUh auljecl# In timet of peace TToItfr v DainJ [189.] 
A a493 496. 
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123 . All oiders, legulations, and directions lawfully made Orders of 
or given by the Comt of Duectors of the East India Company, Comp^^y^ 
01 by the Commissioneis for the Aifaiis of India, aie, so far 

as they are m force, to ^e deemed to be orders, regulations, 106, s 59 ] 
and directions made by the Secietaiy of State undei the 
Government of India Act, 1858 * 

\ 

Defimtions 

124 . In this Digest the followmg expressions, unless the Defim- 
contrary intention appears, have the meanings hereby respec- 
tively assigned to them , namely, — 

(1) The expression ‘ British India ’ means all temtoiies 
and places withm Bhs Majesty’s dommions which are 
for the tune bemg governed by His Majesty through 
the Governor-General of India or through any governor 
01 other oflScei subordinate to the Governor-General of 
India (a) 

(2) The expression ‘ India ’ means British India together 
with any tenitones of any native prince or chief under the 
suzeramty of His Majesty exercised through the Gover^ 
nor- General of India, or thiough any governor 01 other 
officer suboidmate to the Governor-General of India [a) 

(3) The expression ‘ province ’ means any pait of British 
India the executive government of which is admimstered 
by a Governor in Council, governor, heutenant-governor, 
or chief commissioner (6) 

(4) The expression ‘ local Government ’ means a Governor m 
Council, heutenant-governor, or chief commissioner (c) 

(5) The expression ‘ high court ’ means a court estabhshed 
for some part of British India by Hrs Majesty’s letters 
patent (d) 

(6) The expression ‘ Civil Service of India ’ means the 
service so designated m the rules now in force 

(7) The expression ‘ office ’ mcludes place and employment 
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HcU c. 63 


Tlie Interpretation Act 1889 applies to the construction of 
this Digest (c) 

(a) TVv> dcfiniticmt of Britkh India and India foUoir thoao 
adopted in the Interpretation Aot, 18S9 (S? 4 ; 53 Viot c. 63 a. i8), and 
m the Indian General Qanaee Act 1897 (X of 1897 a. 3 (7), (27))- 

Britlih India co t ieap on da to th« territonea which were In the Aot of 
1858 detenbed aa the terrltanea in the poeaeaaion of or under the 
government of the Eaat Indul Company and which were then held by 
the Compiuiy In troat for the Crown. 

Aden la part of Britah India, and U inoiuded in the Bombay pretl 
dency Sec the Aden Inwa Regulation, 1891 (II of 1891). 

India, aa dhtlnguiahed from Bntiah India, indodea aUo the terri 
tonea of hatlvo Btatei, which uaedlo be deaciibed in AcU of Parliament 
aa the dominioas of the prince* and State* of India in alUance with 
Her Majetty or in aimflar terms. See e. g 24 4 .5 Viet c, 67 *. » 
28 4 2q Viet c IS •, 3 28 4 -*9 Viet c, 17 a I 53 4 54 Viet c. 37 
a, 15 

The eipreaaion au»ralnty ia auhatltutcd by the interpretatioo 
\ct for the oHer eipreaaioD alliance, aa indicaling more accurately 
the reUtlon between the ruleca of three State* arid the Britteh Crown 
as the paramount aathonty throogbont India. It ia a term which ia 
perhapa Incapable of preolao definition, but which ii uaefoUy employed 
to indicate the poliUeal aathonty exertbed by one State over onotber 
and approxiioating more or le** clooely to ccnplete aovereignty See 
HoHanda /afupriidfaee, edL 7 pp.45 347 and below Chapter v 

The terrltoriea o! the hative Stale* are not part o! the domlnlona of 
the King but tbelr subiecta are, for intematkmal purpoae*, in the 
aamo poaltlon as Dritiih eabjecta. For hntance under the Foreign 
Jarbdietloo Act, 1890 (53 4 54 Vlct c. 3/ a. 15), where an order made 
in puraoance of the Act extenda to pervoni enjoying Hia Uajeetya 
protectiod. that expreadco n to bo cematrued as incloding all aubjecta 
of the aoveral prince* and State* in India And it ia poeaiblo that 
a lubject of a Kativo State would not be hdd to be an alien within 
the meaning of the Katurallxation Aot 1870 (33 4 34 Met c, 14), *0 
aa to bo capable of obtaining a certificate of natorallxatloQ under that 
Act 

The ciprc* 4 on prinee or chief acetns wide cnoagh to Indodo tire 
ruler or bead man, by whatever namo called, of any petty tribe or dan 
or group, however rodimentaiy may be it* poUtle^ organiiatlon- But 
of coorse political authoritv may be ao widely dhtributed among 
head men or elder*, or member* of the tribe or group, aa to make the 
task of finding an Individoal oe collective foverdgn very dlfBeult 
This difficulty la to some extent met by a. 2 of the Imperial Foreign 
Jonadldlon Act (53 4 54 Met. e 37). 

It haa aometbiM been found difficult to determine whether a par 
tleular territory ought to be treated aa port of Bnthh India, or of lodU 
In the wider aenae and qoeatlona have arisen aa to tlie atatua of aocb 
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territories as Kall^n^^n^, Coocli Bcliai, and the tributary inahals of 
Orissa See Empress \ Keshub Mabajnn, (18S2) I L R 8 Cal 9S5, 
and Re EicJniramund, (1S89) 1 L R 16^ Cal 667 Tlic position of 
Kathiawar was carefully' coii'^idcied in two cases which came together 
in 1905 before the JudicialjCommittce of the Priv}”^ Council, Hcmchand 
Deicliand \ Azam Salaflal Chhotamlal and The Taluha of Kotda 
Sanjani v The Slate of Qondal A, C [1906] 212 Both these cases 
were, in effect, appeals from decisions of British pohtical agents 
exercising jurisdiction in Kathiawar It was decided (i) that Kathia- 
wai lb not as a whole witlun the ICing s dominions , (2) that the light 
of appeal to the lung in Council from British courts exercising jiuisdic- 
tion outside British dominions is not limited to British subjects , 
(3) that the question wliethci an appeal lies to the ICing in Council 
fiom the decision of a British pohtical agent in Kathiawar depends on 
whether the jurisdiction exercised is pohtical 01 judicial m its 
character In the two eases in question the jurisdiction was held to 
be iJohtical, and the apjieals were dismissed 

India m the widei sense would not mclude Ficnch or Portuguese 
teiritorj’^ 

The cxiiression ‘ British India,’ as defined above, includes the land 
dowii to low -water mark, and would ordmanl3’- include the territorial 
w atere of British India though not the high sens beyond (i? v Edmoii- 
stone, (1879) 7 Bom Cr Ca 109) In 1871 the Bomba}^ High Court 
held that the pronsions of the Indian Penal Code apphed to offences 
committed within a marine league of the shore of British India (i? v 
Kastya Rama, 8 Bom Cr Ca 63) But this decision is now affected 
by the Territorial Waters Jurisdiction Act, 187S (41 & 42 Vict c 73), 
as to w'luch see the note on s loi 

For fiscal and protective purposes the Inchan Legislature has made 
laws for Indian waters See, e g the Transport of Salt Act, 1879 
(X'lT of 1879), find, the Obstructions in Fairwaj^s Act, 1881 (XIT of 
1S81) 

The settlements of Piince of Wales’ Island, Smgapoie, and Malacca 
were, m pursuance of the Straits Settlements Act, 1866 (29 & 30 Viet 
c 115, s i), removed from Bntish India and placed imdei the Colonial 
Office 

(6) ‘ Provmce ’ is defined m the Indian General Clauses Act (X of 
1S97, s 3 (43) ) as meaning the territories for the time bemg administered 
by any local Government 

(c) ‘ Local Government ’ is defined m the Indian General Clauses 
Act (X of 1897, s 3 (29) ) as meanmg ‘ the person authorized by laiv 
to administer executive government m the part of British India m 
which the Act or regulation containmg the expression operates,’ and as 
mcludmg a chief commissioner 

There are at present thirteen local Governments m Bntish India, 
namely, the Governor of Madras m Council , the Governor of Bombay m 
Council , the laeutenant-Govemor of Bengal , the laeutenant- Governor 
of the Umted provmces of Agra and Oudh , the Lieutenant- Govenujir of 
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the Punjab the lieutenant QoTemor of Burma the laeutenant 
Governor of Eaitem Bengal and Amni the Obtef Commiae loner of 
the Central Provmcea the CSdef Commiaaiooor of BriUah Baloohiatan 
tbw Chief OonuniwloneT of i^meie the Chief CommlaalaDeT of Coorg | 
the Chief C nmTnfaa tnrw of the North West Frontier Provinoe and the 
Chief ComniMaioneT of the Anrtuman Iilanda. Under Act V of iS68 
the powers of a local Oovemment foj* oertaln purposes may bo delegated 
to the eomnusfKjner In Blndh. 

(d) Thia only iaclttdds the chartered Mgh oourts at Calcutta 

Madras, Bombay and Allahabad. 'Dm defimtaon the Indian General 
danses Act (X of 1897 a. 3 (24)) la irlder and Includes the varloua 
jodklal cammisaloneTB and the chief coort of the Punjab. 

(e) In a Digest of this kmd it mtiDS convenient to adopt the same 
general rules of constroctioo as are applied to recent Acta of Faiila 
ment. 'Dm appUsatkm of the Interpretation Act makes the definitiona 
of Bntiah India and India, strioUy speaking, superfluous, but they 
ore set out on account of their importance. 


BUPPLEMKNTAL NOThS 

i Oaiiwioiw from ZhgtM, 

The following anaotmenta hare not been reproduced In this Digest 
on the ground of either never having come into opentlon, or having 
ceaeod through change of oircumstacoes to bo in operstJon t— 

Tbo power given by 13 Geo HI a 63 a. 9, for the Govenwr-CkaitTal 
In Cbundl to suspend the Ooremment of Madras or Bombay in case of 
diwbedience. 

The eipre* grant by 21 Geo. Ill o. 70, a 17 of jnnsdktkin overall 
inbabKanti of Calcutta. 

Thosavlngin2i Geo, Ilf c 7o,a 18 for the rights of fathera of Hindu 
and ^labomedan families and ruhw of osato. 

The prooedore under 24 Oeo III tesa 2 a 25 m. 66 and 77 for 
eofwtituting a special court for tho trial of Indian offenders. Thh 
machinery has never been pat into force. 

The provlrions In 33 HI c. 52 a 41 as to the duty of local 
GoremroenU In tho case of eonflict between the orders of tho Oorcroor 
General in Coancfl and the ordera of the Director! of the East India 
Company 

The provtiion in 33 Qeo HI c 5 a.70, as to fcrfeltuTe of offleo after 
ahaence for five years. 

ffhe requirement in 37 (W III c 14,. to send to the Board for 
Affairs of Irtdia the forms and mle^ maxle in India as to proce ss In the 
reeorderi coarta. 

The enactments in 53 Oea lU c 155 at. 42 43, aa to the control 
of the India Board over eoBeges and aeroinariea in India, and aa to (he 
peovinioa to bo made for puWk education In India. 
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The provisiou in 53 Geo III, c 155, 85, 86, as to the pieccdeuco of 

cnil seivants 

The provisions in 6 Geo IV, c 85, s 5, ns to the payments to be made 
in the case of judges and bishops * 

The provision in 3 & 4 AYill IV, c 85, foi dividing the Presidency 
of Foit ‘William into tvo presidencies 

The pronsion 111 section 56 of tjic same Aet for the govcinment of 
Bengal by a Governoi m Council 

The exjircss iiov cr given by section 86 of the same Act to hold land 
in India 

2 Powcis of Gold no) -General to grant Mditanj Commissions 

Questions liaA'e sometimes been raised ns to the iiov cr of the govemor- 
gcueial, cithei alone or m council, to grant mihtaiy commissions, mth 
command ovei officers and men of the regular forces, and as to the 
effect of commissions so granted, and as the ansver to the question 
depends on a series of enactments and other documents, it seems ivorth 
•while to state it somewhat fully 

Before the passmg of the Government of India Act, 1858 (21 & 22 
Vict c 106), the Governor-General m Council gianted comrmssions to 
officers of the troops of the East India Company 

The power to grant such commissions may be presumed to have been 
derived from the charteis and Acts relating to the East India 
Companj' 

Accordmg to Sir George Chesney (Indian Polity, 3rd edition, ch xu), 
the first estabhshment of the Company’s Indian army may be con- 
sidered to date from 1748, when a small body of sepoys 11 as laised at 
Madras, after the example set by the French, for the defence of that 
settlement, durmg the course of the vai which had broken out four 
years previously between France and England At the same time 
a European force was raised, formed of such sailoi’s as could be spared 
fiom the ships on the coast, and of men smuggled on board the Com- 
pany’s vessels m England by the crimps An officer (Major Lawrence) 
was appomted by a commission from the Company to command their 
forces m India 

In 1754 an Act (27 Geo 11 , c 9) was passed foi punishmg mutmy and 
desertion of officers and men m the service of the Umted Company of 
Merchants of England tradmg to the East Indies, and for the punish- 
ment of offences committed m the East Indies, and at the island of 
St Helena This Act recites that for the safety and protection of then 
settlements, and for the better carrymg on of then trade, the East India 
Company, at then nwn costs and charges, do mamtam and keep a mih- 
tary force for the garrison and defence of then settlements, factories, and 
places, and that it is requisite for the retammg of such forces in then 
duty that an exact disoiphne be observed, and that soldiers who shall 
mutmy or stn up sedition, or shall desert the Company’s service, shall 
be bi ought to a more exemplary and speedy punishment than the 
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imLfcl fopins of Uw allow The Aot thea prooaeds to make ofScerB and 
•oldlen of tlie Campany i foroc e subject to pnnuhment coart-martial 
for militBry offence*, and Y^tliorlxca the grant of a oo mniuwta i or 
warrant imHi«T the s Rc^ral Sign Manosl, by Tirtue of which the 
Court of Director! of the Company may au^borixe their president and 
connoll to appoint coarta-martlaL 

Ihe Act doea not in so many Torda, give the Company power to 
grant comnuaionj and Brongham, in the oooite of his axgoment in 
the case of BradU^ v Arthur (2 State ffViah NJS- p 190) oommonti on 
the avoidance of tho word oommieakm In the itahrte. The exprwdon 
used i* that If any itct*an6<ia{y mastered or t a poy af 0* officer or who 
tb or shall bo enlisted, or in the Oompany’a pay as a soldier doeu so and 
so be K to be tried by court 

The ftatement that the w or d conimisaion doee not appear in the 
statute is not stnctly accurate, for it la osod In scotkoi 5 but there 
la nothing to show that the comnuanocs there refemd to aro commis' 
siona in the army of the East India Company 

Nor does Brougham appear to have been aeomate in saying that 
the Act was a temporary Aot annoaliy renewed. It appears to hare 
been a permanent Act but ceased to have any operation after the 
abolitkm of the East India Company a army and was fomally repealed 
by the Statute Lnw Remion Aot of 1867 

Hicn appear to have been alwaj* doubts as to the exact status 
coofoRed by military commuauma in the CompuDy’s army In 1796 
Lord Comwalhs was appointed commander in<hief as well as Ooremcr 
Gflieral of India, and was thoa invested with the supremo military as 
well as the supreme authority One of the object* with which this 
combination of powers was conferred on bim was to enable him to 
remove or mitigate the jeakmsiee and fridkm between the Kings 
offlccT* and tho Company a officer*, and with thb object ho granted, in 
1 88 or 1789, brevet cemmi^KMu in tho royal service to all tho Com 
lumy* officers, with date* corroepondiDg to their substontlvo commis 
sioiw (Oormcjffj* Correi/wa/foiee, _nd edition, voL !i p. 4.8 CKoanoy 
fndmPUilj/ eh.xii). Tbh arrangement, acoording to Sir Q CheMoy 
wui continued tmtQ the obobtlon of the Company s govtnunenb in 
1858 Leevet commfaikHa being granted under poaera delegated for 
that piarpoeo by the Crown to the Commander in Chktf In India. l\1th 
out such brovet commisaioo it ia at least doubtful whether officers of the 
Company s force! conld hare exercised any coounand oxer officer! or 
soldKT! of the regular force*. 

B^ the Ooremment of India Act, 1858 ( i t 23 A ict. c, 106), the 
gOTcnunent of India was tnuwfcmd to the Crown. But by t. 30 of that 
Act It was prnrided that aU appolotmeots to ofSce*, commands and 
employments in India, and all promotion! ahkh by law or under regu 
lations, u«age or cnnlom acre then made by any authority In India 
should continue to be made in India by tho like authority and subject 
to the quallfleations, cooditioos and re-«tr(etkHU then affecting surli 
appointments rcspcctlrely 
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Tlic Act 23 »!;. 24 Vicl c 100 (1S60), nftcr icoitmg tliat ‘it is not 
expedient that a separate Euiopenn foice should ho continued for the 
local service of Her Majesty m India,’ enacted that ‘ so much of the 
Act of Pnrhament of the tw entj' -second anti tv enty-thiidof Her Majesty, 
chapter tv enty-seven, intituled ‘ An Act to repeal the thirty-first section 
of sixteen and seventeen "^^ctoria, chaptci ninety five, and to alter the 
hunt of the number of European troops to bo maintained for local 
service in India,’ and of any foriner Act or Acts of Parhameut as 
lenders it laivful for the Secretary of State in Council from time to tune 
to give such directions as he may think fit for raising such number of 
European forces as ho may judge necessary for the Indian Army of Her 
Majesty, is hereby repealed ’ This Act received the Royal Assent on 
August 20, 1S60 

Sir Charles Wood, ■when Sccretar3'^ of Slate for India, by Ins Dispatch, 
No 461, dated December 16, 1862, informed the governor-general that 
local commissions should in all practicable cases bo bestowed by the 
field -marshal commnnding-in-chief on the reoommondation of the 
Government of India preferred through the Secretary of State, but 
that m any case commissions which the Government of India might 
considei it necessaiy to bestow mthout previous reforonoe should be 
subjeot to the confiimation of the Crown applied for through the same 
channel 

Sir Charles Wood, by his Dispatch, No 351, dated November 16, 
1864, mfonned the Government of India that, in view of royal com- 
missions being granted to all officers of Hei Majesty’s Indian forces and 
staff eorps, the issue of commissions either by local Governments or by 
the commander -in-chiof was unnecessary 

The Indian Volunteers Act, 1869 (XX of 1869), which is amended by 
Act X of 1896, provides for the formation and dissolution and for 
the good order and discipline of volunteer corps in India The Act is 
silent as to the grant of commissions to volunteer officers, but provides 
(s 14) that the commissions are to cease on retirement or dismissal In 
practice, however, comnnssions to officers of volunteers under this Act 
are signed either by the governor-general or by the Governor- General 
m Council Members of a corps of volunteers under the Indian Act 
aie, on bemg called out for duty, subject, by virtue of s 8 of that Act, 
to mihtary law imder the Army Act, and by virtue of s 177 of the 
Army Act would be so subject, whether witlim or without the hmits 
of India 

The regular forces are under the command of the Crown, and the 
mihtary rank and rmhtary powers of command of officers of the regular 
forces depend solely on commissions from the Crown, issued m accord- 
ance with the provisions of 25 & 26 Vict 0 4 

The commission of a co mman der-in -chief usually authorizes him to 
grant commissions until the pleasure of the Crown is signified, and 
sometimes gives him absolute powers to grant commissions Com- 
missions so granted are granted by a military and not by a oivd authority, 
and by virtue of express authority from the King The commander- 

I 
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in-chkf in India fa not at promt nnthoriind by hh oommlMion to ilgn 
commMonn on bdialf of tbo King 

Before 1871 ootiiiiii»k)irt to officen of the auilllary foroea in the 
United Kingdom vere grantM by tho llouteaianta of oconties in Knglarrd 
and Scotland and by the Ixird Uoalnnant In Ireland. Tbo power to 
grant tbwm commi^ocis waa given ly rtatnte, and the rank and powers 
of cfimTTiafiH of tho oommiBBJanejJ ofQoera were also regulated by 
■tatnto (aeei, e.g 36 ft 27 Vlct. o. 65 a. 5). Without rich a atatato^ 
prorialan they would ham had no oommand over the regular force* 
Butbya. 6 of the Regulation of the Forcta Act, 1871 (j4 ft 35 Vlct. c. 86), 
It was eraeted that all officers m tho mihtia, yeomanry and ToluntoerB 
of P-n gWiflj Sootlood, and Ireland abonld hold oommlMlccia from Her 
Majesty to bo preparod, authentloated and ismed in the manner m 
which oommiailont of offloers in Her Majesty'* land foreoe are prepared 
authentfented, mH tamed acoordlog to any law or onstom for the time 
being in force. Accordingly all raoh commlaskma are now granted 
dlre<rtly or indirectly by the Crown. 

The power of granting mlbtary oommladona may be delegated by the 
Crown, but the power mart apparently be given in eiprtws termi (*€0 
BmdZey v ArtAar a State Trials, N 8 171) and It haa been oonaldncd 
doubtful whether it oonld bo given to a civilian (see Clods, JfUtiaty 
Fonei of fl* Oow* vol li. p 72 and BniSey r A^v 2 State TrlnK 
N B. 183 196,302-203) Ce^inly in India, down to 1 85^ all oonums' 
sioiB giving cemmand over the regular foreea were given by the military 
authority — the commander tn*ehie{, and not the govemor-genoral 
However Sir Bartlo Frere, when High CominJaeJooef for South Africa, 
waa empowerod by letters patent (dated Ootober 10, 1878) to appoint 
any officer of the regular troops aerving in South Afrioa to local and 
temporary rank and oommand thoreln, and by subsequent letters 
patent (dated iltroh Z2 1879) to appoint any officer of the local forces 
serving in Sooth Africa to looal and tempeawry rank and oommand in 
tho regular army But thla was a spooial appointment In timo of war 
and outside the ooknlal limits Local force* may have meant forces 
within s*. 175 (4) and 176 (y) of tho Army Art, oe ookmial force* within 
a 177 of tho Army Act, or both. As to the power s ordinarily eierobablft 
by colonial govemor* in military matters, aeo Todd, ihriiameniarj/ 
Chrtrnment la Ike UnUih Cci/mui (ooeoud edition) p. 4I 

The exirttag Army Act (44 ft 45 Vlct 0 58) doe* not confer on tho 
Govemor-Oeneral of India any power to grant commisalons or reccgnlxe 
any such poa tr Indeed, the Art treats bim throughout oa a dvil and 
not a mtHtary officer (ace, e.g. oa. 54 6cz 65 94, lyo, 134 169). If hh 
commission were to confer on Mm the power* of a commander in-ohW 
he might, no doubt, by virtoo of tboso po we ra, grant military 00 tmnisakm^ 
•och a* were granted by Lord OomwuIUs in hh capodtyof commander 
|n*<Mef I but otherwi%5 bo would appear not to have by virtue of hk 
office powrrtograntanrmllitaryeommand over officers of the regular 
foecev 

In a prorhkm was Invrted in * 5^ of tho ilotiny Act to the 
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effect that, notwitlistanding nnjffhing in the Act 2^ iS: 24 Viet c 100, 
any iiei’son anthoii/ed in that behalf m India might enlist and attest, 
within the local limits of his authority, any 2)orson desirous of enlisting 
m Hei Jlajcsty’s Indian forces Tins j)ro\*i3ion was re enacted by s 52 
of each siicccssn 0 annual IMutiny Act, and as eventually lepioduced by 
s 180 (i ) {It) of the oxisting*Army Act, which inovidcs that persons may 
be onhsted and attested in India for medical ser\uce or for other special 
semco in Her Jlajesty’s Indian forces for such periods, by such persons, 
and in such manner as may bo from time to time authorized by the 
Governor-General of India Enhstment is the jirocess for tokmg men, 
not officers, into the army, and the section says notbmg about the 
grant of commissions 

Section 71 of the Army Act enacts that ‘for the purpose of 
removing doubts as to the powers of command vested or to bo vested 
in officers and others belonging to Her iMajosty’s forces, it is hereby 
declared that Her Slajesty may, m such manner as to Her Majesty maj'- 
from time to time seem meet, make regulations ns to the persons to 
be invested as officers, or othennse, inth command over Her IMajesty’s 
forces, or any part thereof, and ns to the mode in which such command 
13 to be exercised , piovided that command shall not bo given to any 
person over a person superior m lank to himself ’ This provision was 
first enacted in 1881, when the old enactments ns to the rank and com- 
mand of officers of the military and other auxihary forces were lepenled, 
and its object was to provide for officers of the regular forces exercising 
command over officers of the auxiliary forces, and vice versa 

Undei these cucumstances it vould ajipear that any forms of appomt- 
ment, whethei described as commissions or otherwise, gianted by the 
governor-general or by the Govei nor-Genei al in Coimcil, could not confei 
the status and powers of command conferred by commissions undei the 
signature of the Kmg No express power to giant such commissions 
is conferied on the governor-general by the existing form of his 
warrant of appomtment 
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SOHEDUIiES 

FIRST SCHEDUy^ 

OmClAL SALAaiW* 


SewuTS and 
(HapUr 

Ofietr 

1 JIanmsss Salary 

3 *4 wuL rv 0, 

85 a 76. 

Vloeroy and Oovemor 
Geoaral, 

3,40,000 Sicca Ra-Ra 
a s6,ooa 

344 wuL r\ c 

85 a 76. 

G<micaan of Madras and 
Bombay 

1 , 30,000 Sicca Ra-Ra 

I 38 oco. 

16 4 17 Viet, 0 

Co mmaador -4 Q-Chl of 

Ra I 00,00a 

93 3 S 1 



16 4 17 Vkst, cu 

Lieotenaot-QoTorDor 

, Ha 1^000 

9 Jt *■ 3 S 



3*4 wnL rv 0, 
es 

Uombefs of Oorenwr 
General t QcnmelL 

96,000 Sices Ba - Ra 

I 03,400 

344 wm. IV a 
85 a 76. 

Member of CoanoU, Ua 
dial and Bombay 

60,000 Sloca Ra>Ra 
64,000. 


SECOND SCHEDULE. 

OmOES BE8EBTED TO TOD CTTIL BeBTICTB OT IXDLL 

Bocretarie*, junior secrrtarie*, ud undw «>(Totarift to tho toTera] 
OormimcnU In India, c xo e p t tho eoorotarlca. jonior Kooretarirt, and 
Doder ieCTetarto^ In tho Slilltanr Marino tod PoWIo Works Depart 
meats. 

Accountant grarraL 
Civil auditor 
Bab-treosurer 


Jmdtftal 

I Civil and seoskmt judges, OP chief jadldal officci* of dKtricts In tho 
prOTtneea knoirn as Regulation Provinrea. 

3 Additloexal and a»ritant jodgea In tho sakl province#. 

3 MagUtratea or chW maglvtcrial nfflccts of dUtrfeta In tho said 
pforinCT^ 


‘ Seo B. So of Digest. 
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4 Joint magistrates in the said provinces 

5 Assistant magistrates, or assistants to magistrates m the said 
piovmces 

t 

Revenue 

1 Member’s of the Board *of Revenue in the iiiesidcucics of Bengal 
and Madras 

% 

2 Secretaries to the said Boards of Revenue 

3 Commissioners of revenue, or chief revenue officers of dn isioiis, in 
the piovmces kuoivn as Regulation Pro’vunces 

4 CoUectoi’s of revenue, or chief revenue officers of districts, m the 
said provmces 

5 Deputy or subordmato collectors where combmed uith the office 
of ]omt magistrate m the said pionnccs 

6 Assistant collectors oi assistants to coUectois in the said provinces 

7 Salt agents 

S Controller of salt chowkies 

9 Commissioners of customs, salt, and ojiiiun 
lo Opium agents ' 

^ See s 93 of Digest Tlus is the schedule aiipeuded to the Act of iS6i 
(24 & 25 Vict c 54), but it has now become m some respects obsolete 
For instance, the e'^ression ‘ Regulation Piovinccs ’ is only intelligible 
by reference to a past state of things It means practically the picsulcncies 
of JIadras and Bombay, and the houteuant-govcruorships of Bengal and 
the North-Western Provinces 


ILBEnT 
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TABLE OF COMPARISON BETWEEN STATDTOEY 
ENACTMENTS AND DIGEST 


SisnoKoitd 

Ciapttr 

TitU and Bkort ConU»U 

Rtmarks. 

lo Geo. TTT, 
c. 47 a a 

Th» Haal India Oompany 
Ant, 1770 

Pemoj la aerriceof Cbmpanj 
tranaporting waritln atoroa 

Not reprodneed. Appears to 
bo TirtnaDy ropoakd by 33 
Qeo. m, 0. 53, a 146- 

»• 3 - 

Balloting by Ooart of Diree- 
ton of £ut India Company 

/ Noi reprodoced. 

] Eepealed aa to U L. by 
i S.L.R.Act 1887 

•' 4 - 

Trial In Engiand of Company a 
aerranU eomml t ting offencea 
In India. 

Erlmtlod by 13 Goo. m, e. 6y, 
a 39, to all offesden. 
paodoced by aa 1x7 (i), ii 9 > 

•- 5 

In aetkn agalnit Eajt India 
Company deicodant may 
plead the general Uaua. 

NoireprodDctd. Bepcaled aa 
to U K. by 56 t 57 Vlct 
a 61 (PabUo AtithoriUes 
ProieoUoD Act, 1893). 

a 6. 

Tbs Act to bo a pabllo Act. 

Not reprodoced. Repealed aa 
to tr K. by a. L. It. Act, 
1887 

»• 7 

In actk>o again t Eaat India 
Company In Eoglaod. de- 
SemlAot lo give itolhc oS . 
aubataoce of defence. ' 

j Not reproduced. Repealed m 

1 to U K. by 56 ft 57 Vkl 

1 c. 61 

ij Geo. Ill 

63 

The Hast India Oompany 
Act, 177* 

1 

Prcambl 

a I 

1 

\ ruber f directors of La t 

1 lixLa Company 

Not reproduced. Ilepcalcil 
aa lo U K. by Net 

, 1887 


' S. L. R. Act » Statute Law R viilon Act. Acta uoder tbJ name are 
]>erkKlicall7 pa •cd for lie purpo^ of mnorjog from Uie Statute Rook 
roactment wbkh bare been ^lrtuallJ repealed or hare otberwUe ceased 
(o be In force a5 Uw 
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Session and 
Chapter 

13 Geo in, 
c 63, 

ss 3-5 


8 6 



Title and Short Contents 


Qualification for Votes of pro- 
prietors of East India Com- 
pany for election of di?ec- 
tors, &o 

Oath to be taken by piopiie- 
tors of East India Company 
on election of directors, &c 

Government of Bengal vested 
in goveinor-geneial and 
foul councillors 

Difference of opimonin govei- 
nor-general’s councd 

President and Council of 
Madras, Bombay, and Ben- 
coolen — 

not to make war 01 treaty 
without orders of Gover- 
uoi-General m Council or 
East India Company 
liable to suspension if they 
disobey 


to obey orders of Govci- 
noi -General ui Coimcil 
to keep Governoi-General 
in Council mfoimed of 
their proceedings 
Go\ ornor-Geuci-al in Council 
— to obey orders of East 
India Company 
to correspond with East 
India Company 
Coiut of Directors to send to 
Treasury copies of correspon- 
dence relating to revenues 

Appointment of first Gover- 
nor-General and members of 
his Council 


Eemarhs 


Not lepioduced Repealed 
as to U K by S L R Act, 
1887 


Not reproduced uperseded 
by 3 & 4 WiU IV, 0 85, 
s 39 

Reproduced by s 44 (i) 

Repealed m part, SLR Act, 
1892 

Reproduced by s 49 (2) Ben- 
ooolen has been given to the 
Dutch 

Modified by 33 Geo III, c 52, 
8 43 

The power for the Governor- 
General m Council to sus- 
pend a local Government m 
case of disobedience has 
been omitted as havmg been 
made unnecessary by change 
of circumstances 

Reproduced by s 49 (i) 

Repealed by S L R Act, 1892 


Reiiroduced by s 36 (2) 
Reproduced by s 17 
Repealed by S R L Act, 1S92 


Not reproduced Spent Re- 
pealed m part, SLR Act 
1892 


T 2 
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Swtjonajid 

OkajitT 

Tait <uti Skori OonUnU 

JmarH. 

13 G«i HI, 
c 63, ■ 10 

t 

Appointment tnd ramoTiJ of) 
•eoood GoTSEoor-Qcnenl 
and memberB of hla<CoimoiL 

Not reprodooed. 8pent> Be- 
pealed In part, B. L. K. Act 
1893. 

». 11 

PnMikm 0! aectkm 10^ ubeo 
to take eSaot. 

Spent. Repealed aa to U K> 
by aUB. Act, 1887 

!>. I». 

SaTing of power to make 
appotirtznenta. 

Repealed, a L. R. Act, 1893 

••fc- li H- 

UonatHoUcm, powera, and ' 
Imiadkitian of Sapreme 1 
(Jonri, Oalotrtta. ' 

1 

Roprodooed by a. loi Ibc 
aupfeme oomta rrere abo- 
Mhed, and tbedr poiren and 
JnrodletkiD reated in tbo 
high oonrta, by 34 ft 35 

viot c. 104, ■- a 9. a loi 

1 nrea tbeee poweas and tlili 
juriadIctlocL 

‘ IS 

Odancci by QoT«tTwr-<}cortal ! 
and memben of hla Coondl 
not triable by Sopreme 
Court, Caloatta. 

HoprodBccd by 1. 105 (e). 

I. 16. 

Junadlo Uod of Bopreme Ocmrt 
Qalontta, u to oontraeta. 

Repealed by Indun Aei XIN 
^ 1870, and a Ifc R. Act 
189^. 

17 

CkrrerDoc-Oeoeral, memben of 
hU Coonei] and }adgc« of 
Sopremo Ooort not to be 
arretted or imprfaooed by 
that Oonrt. 

Beprodoced by a. 105 (l) [b\ 
and ( 3 ). 

«. iS. 

Appeal to Ehij in CoonoU. 

Bepeale<l a L. R Act 1893. 

19 - 

Chartec of mayor'f court, Ual- 
eetta. 

, Repealed, Indian Act XIV of 
1870, a U R. Act, 1893. 

bl. 30-33 


Repealed at to U K.byaXbR 

1 Act 1S87 

». 33- 

*. 34 . 

OoTeroor-Ocoeral. lua Ootm- 
^ cH, and Jodffea of Hoprerao 
Oennt, Ckicntta, not to re- 
1 celTe glfU. 

Nooflicfal (oreceiragiflfFom 
oatlre. 

, Reprodoced by ». 117 (5) 

1 Tbo Torda at to a premWe 

of a gift are omitted. 

B 117 (5), fdlowinf 3 ft 4 
VVTTL IV c. 85 a, 76, U 
limited to the aeceplanee 
of glfU by an oiBclal In 
^ the dbchijye of m ofBce 
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Session and 
Chapter 

Title and Short Contents 

Rcmarls 

- - m - - - - - - - - - 

13 Geo m, 
r 63, s 23 

Exception ns to ’Fees of bar- 
risters, <S:c 

* 

$ 

Reproduced by a 117(3) 

ss 26-29 


Repealed, 24 Geo III, sess 2, 
c 25, s 47, and 33 Geo III, 
e 52, s 146 

ss 30, 31 


Repealed astoU K byS L R 
Act, 1887 

s 32 

1 

1 

Repealed, 24 Geo III, sess 2, 
0 25, s 47, and 33 Geo m, 
c 52, s 146 

1 

'> 33 

Poner of Indian courts to I 
punish East India Com- 
pany’s servants for breach 
of trust, iSx! 

Not ropioduccd Repealed, 

Indian Act of 1S70 

1 

•’9 34, 35 


Repealed ns to U K by S L R 
Act, 1887 

s 36 

Power of Governor-General m 
Council to make laws 

Repealed, Indian Act Xr\^ of 
1870, SLR Act, 1892 

s 37 

Power of Crown to disallow 
such laws 

Not reproduced Superseded 
by24iL25Vict c 67,3 21 

s 38 

Governor-General, members of 
his Council, and judges of 
Supreme Court to bo justices 
of the peace 

Repealed, Indian Act XIV of 
1870, SLR Act, 1892 

8 39 

Tnal of offences m England 

Reproduced by s 119 

B8 40, 41 

Procedure for obtaining evi- 
denee in India for criminal 
proceedings in the high 
court m England 



s 42 

Procedure for obtaming evi- 
dence in India for proceed- 
ings in Parhament against 
Indian offenders 


y Left outstanding as belong- 
1 mg to the law of evidence 

3 43 

Proceedings m Parhament 
against Indian offenders not 
to be discontinued by pro- 
rogation or dissolution of 
Parhament 

/ 

) 
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B 4 stionand 

C\ajttT 

TiU 4 and Skori OomUtd*. 

Samarit 

rj Ota. m, 

c. 63, *. 44- 

• 45 

Procedure for obtaining evi-' 
dccce in India for dTil pto- 
oeedlngt In tbe U^b conrt 
in Kngiaod. 

Depodtiona in oapiUl caaea 
not aOoired aj erldncc^ 8X 
oept in prooeedinga in Par 
UammL ! 

^Left ouhriandlngaa belonging 

I to the law of eridenoe 


Sarmg for prlrilegea of Eaat 
India Company 

Repealed, 8. L. B. Act i8<u 

»-47 


Repealed aa ton K.by8.LiR 
Act 1887 

21 Oao. HL 
c 70, R. I 

Tfaa Ea«t India Company | 
Act 1760 

OoTerrwc-Oeoetil and hit | 
OonaoU exempt from Jnrla' 
dietioB of 6u prase Cimrt> | 
Calcutta, for offidal aets. 

Reprtxlneed by a. 105 (a). 

n. 2-4. 

Written order by OoTtertor 
Omeral In Oormeil a Joatifi' 
eatkm for any act In any 

1 court hi India. 

ReproduDed by a 106. 

"• 5 

Procedure in case of oppira- 
afon, Ac., by Goremcr j 
General or hla CormofL 

Reprodoced by a. 107 (i) and 

(a). 

« 6. 

OopIcR and depoeitlona ad . 
fni*Rible In eri lencr. j 

1 Reproduced by a 107 (3). 

7 

limltatloQ of provonlloaa 
and aoita against Ooremor 

1 General and bi OcmnoU. 

1 

Reproduced bya no (Jj. Tbe 
prorWon aa to limitation of 

1 olriliuita, and tbe exception 
a to Parliament bare not 
been ex^irtadr reproduced 

R,S. 

Supreme Court not to hare 

1 jnriadJrtion In malters rorv 

1 ceralng the reregoe 

Reproditced by a lOl (3). 

1910. 

1 Exemption of certain rlaava 

1 of peraooa from JoriadlotloQ 

1 of Supreme Cburt. 

Repealed Indian Aet XTt of 
1870, 8. U It. Act 189a 
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Session and 
Chapter 

tPit/c and Short Coidenis 

Jte?narls 

21 Goo III, 
c 70, 

S*! IT-lC 

Registration of iuJfci\ 0 servants 
of East India Compnn}’^ 

> 

9 

Repealed, Indian Act XW of 
1S70, SLR Act, 1892 

«; 17 

Jurisdiction of SiiprenicCoiirr, 
Calcntla 

Proviso as lo native laws and 
usages 

Not renioduced Saved by s 

lOI (I) 

Tins section is reproduced by 
s 108 so far as it appears to 
represent existing law 

Tlie express grant of jurisdic- 
tion over all inhabitants of 
Calcutta IS omitted as no 
longer ncecssar}’' 

R t8 

Rights of fatlici s of Hindu and 
Mahoinedan families, and 
rules of caste, pr&servcd 

Omitted as unnccassar} Jlay 
be, and has been to some 
extent, modified or super- 
seded by Indian legislation 

SR 19, 20 

Power for Supremo Court, 
Calcutta, to make rules as 
to process 

Repealed, Indian Act XIV of 
1870, SLR Act, 1892 

SS 2T, 22 

1 

Judicial powers of Governor- 
General in Council 1 

Repealed, Indian Act XTl^ of 
1870, SLR Act, 1892 

s 23 

Power of Governor-General in 
Council to frame regulations 
for provincial courts and 
councils 

Repealed, Indian Act XIV of 
1870, SLR Act, 1892 

s 24 

No action for acts done by, 
or by order of, judicial 
officers 

Repealed, Indian Act XTV of 
1870, SLR Act, 1892 

SS 25, 26 

Notice to judicial oflBcer before 
prosecutmg him 

Repealed, Indian Act XTV of 
1870, SLR Act, 1892 

SS 27, 28 


Repealed, SLR Act, 1872 

24 Geo ni,l 
sess 2, c 25 
SS 1-63 

The East India Company 
Act, 1784 

Repealed SLR Act, 1872 

ss 64, 65 

Procedure by information 
against Bntish subjects 
guilty of extortion m East 
India 

Special procedure not repro- 
duced As to substance, see 
s 119 

1 
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GOVERNMENT OF INDIA 


[cn 


S4»non aitd 
Oiapier 

Ttlh and 8koH ContemU, 

ficawrl'a. 

24 Geo. HE, 
w*. a,cJS 
m. 66-77 

Protecutlon of IncUui offen 

1 dm in PuliaiDdot 

1 

Not reproduced Tbeae aeo 
t ons contain an daborat 
procedure for cotutltoUng 
a ipeoial oomi for tbe trial 
of Indian offeoden. It wu 
to coDiiat of three jodgee 
fonr peert, and tlx memben 
of the Honae of Oommont. 
See mu, BrtJuA Indio, It 
407 aeq The machinery 
hu never been put in force 
and the vfaole of this aet 
of prorldoQi 1 praotioallr 
obsolete- 

”, ;S-Si, j 

ErlUeoee uicl UmiUtioa o< 
IvDomliofi is InfoniMtiOQl 
uruler Act i 

Not reprodooed. Fall with 
foregoing r^oriaioija. 


Katxo^ for cUlou u to terrl j 
toritl «eqol>mattv 

Not nprodoeed. Made un 
ntwjaary by trusfrr of 
goTernroest to tbe Croim. 

iw. 84, 85 

ComineckceiiMQt of Aot i 

Aet to be paUte Act. ' 

Bepcaled, 8. It. R Aet 1867 

26 Oea m, 

0 57 
(« 1-28 

Tba Hut iTvtta OompAfix ' 
Act 178« 1 

ProwmtKKt of lodUo offen- | 
Im In Ptrlltmnit- 

Not reprodneed. Tbeie aec- 
tloni meraly ammd the 
machinery nader PJlt a Art 

1 (24 Geo. m, Kn. 3, e. 25). 

t. 29, 


Repealed by B.L.R, Act 1892 

n. ja 

JtirWli tionof goreniar ■and 
majTJT A rooTt at iladrav. 

|JnrWlctloo continoed by a. 
loi Repealed by B. L. R. 
Aot 1892- 

*.31 


Repealed by 8.1*. R. Aet l8"3 

•V 33 3^ 


Repealed by 33 Geo HE 0 
5a,a. J46. 

« 3*.37 


Repealed by 8 I R.Act tSy* 


Hood expcutwl In Ea^t IihIIm 
to be nldmce la Britain, 
and Tice rma. 

Repealed a^ to Rrltidi India 
by 8. 1 R. Act, 1892. 
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jSc'Jsioji avd j 
Chapter 

Title and Short Contents 

Bemarls 

L , 

26 Geo III 



c V 39 

• 

Repealed by S L R Act, 1892 

33 Geo III j 

The Eftsfc India Confiiany 


e 52 1 

Act, 1793 


i-lS 1 


Repealed as to U K b3’^S L R 



Act, 1887 

s 19 

Power of corauussioncrs to 

Not reproduced Superseded 

1 

fiend orders to India tlirougli 

by 3 & 4 Will IV, 0 85, s 

1 

I 

secret commit! ee of direc- 

36, and 21 & 22 Vict 0 106, 

1 

tors 

s 27 Sees 14 

1 

1 20 1 

Appointment of secret com- 

Not reproduced Superseded 

1 

mitfee of directorfi 

by 21 ^22 Viet 0 106 See 
s 14 

K 21 

Dispatches of secret commit- 

Repealed as to U ICbyS L R 


tee, by whom to be pre- 
pared 1 

Act, 1887 

S 22 

Secret dispatches from India 

Amended by 21 & 22 Vict c 
106, s 28 Reproduced by 
s 14 (2) 

The enumeration of subjects 
ms 22 18 not repeated m 
s 14(2) It differs from that 
givenm2i & 22 Vict c I 06 , 
s 27, as to dispatches to 
India 

s 23 

1 


Repealed as to U K by S L R 
Act, 1887 

s 24 

Government of Bengal byGov- 

Not reproduced Superseded 


emor-General m Conned 

by 3 & 4 Will rV, c 85, s 

39 See ss 36, 49 


Government of Madras and 

Reproduced by s 50(1) The 


■ Bombay by Governor in 

provision as to control of 

1 

Council 

the revenues is superseded 
by 21 & 22 Vict 0 106, s 41 

The provisions as to the 
mihtary authority of the 
Madras and Bombay Gov- 
ernments are repealed by 56 
& 57 Vict c 62 


Number of members of council 

Modified by 3 & 4 Will 


at Madras and Bombay 

c 85, s 57 Reproduced by 

8 SI (2) 

1 
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GOVERNMENT OF INDIA 


[cn 


Stttion ani 
Ohajier 


Tiiit and Siart Ooutentt. 


33 Geo m, 
c 5a R. 24 
{eoaUnurdy 


Goreraoti In Cormoll ot U*- 
(Inu and Bomb&yto bomb- 
Ject to control of Qowrnor 
Otcenl In ComuQ. 

Dlnctoa to SB rmc&noiM in 
ofSoei o( — 

I OoTerDor-Geiiend 

GoTcnMn of iladraa and 
Bombay 

Mom ben of OoTmofl 

Goremor of tb« forta anl 
gizrUona at Fort WD [ 
Uam, Fort St George and 1 
Bombay | 

I Oonmiand«r*-lo-«hJtif 1 
I Qaallfloatlon for office of mem-, 
I bof of oomcn of— 

I Ooremor-Goofftl 

, Oorenor of ^Udraa or 
Bom boy 


Power for Oown to fiO 
TBcaocloi Id default of dl> 
rectoca. 

Prorlakmal appointmentr to 
of&oea of — 

OoTerooM 5 eT»eTaI, gorer 
nor and member of COaO' 
riL 

GoTrrnor of the fortr and 
gmniRocM at FortWnUam, 
Fort St George and 
Bombay 

CominaDdere-bxhlef 


Temporary rieancy la office 
of^ — 

I GoTcmfir-OenersL 


I OoTemor 

I 


IJerbafly modlfled by 3 4 4 
Wm. IV c. 85 • 65 Re- 
pnalneed by 1. 49 ( i ) 


\ Notroproduoed. Baperaeded 
, by 34 4 35 Vlot, o. 106, 
) a. 39. 

Not reprodooed. Soperaeded 
by 3i 4 33 ^lot. 0. 97 
^ Votroprodnoed. Snpeoeded 
[ by 16 4 17 Vlot 0 95 a 
[ 30, whioh haa itself been 

I rabeeqrJftitly repealed. 


Not reprodoeed Snpmcded 
by 34 4 35 Viet, e 67 a. 3. 
Rerptwloced by a. 31 (3). 
ProrWon aa to wnlorlty 
rep. by *4 4 25 VTot c. 34, 
■-7 

Repealed aj to U K-by8.L.R. 
Act 18S7 


Not reprodneed, Soperaeded 
by 3 4 4 WnL I\ 0. 85, a 
61 and 34 * *5 Viet e 67 

«• a. S' 

I Notreprodooed Heenoteon 

j «-l 5 - 

Repealeda toU K liyH.L.R 
Act 1887 


Not teprod need Rnperaededby 
344 5 Viet e 67 50, jt 

Not reprodoetd. Soperaeded 
hy 344 WiILIV c 83 •■Cj' 
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C>‘"J ' 

C‘ 1 f<C' 


1 Sh "i (^0 //t ff 


(ii--* UI 

> t; ■;» I’l '!!, ^>**■5*'. In nfli 

1*11* )U'! ni I into I 


/iV 'inri < 

I 

* 


Not itjim'lnrtd n't'*!* <1 

In t ^ Will 1\. r S; , 
r }, nii'l ' 5 A \ (I I r <^7, 


'n< ’ o' ( 'oDini ) 
s’l**. hiof n »rMnt>^* »i( 

( "tn < -nto*- (ir ^r» it > < <iun 

• 1 ) 


t »0 < tlj* fN < otilll tl 
*T\ o< ( .''nm t <frj i Un 1 
II ot (Ik > ♦,( f , 11(11 (t 


No’ riptolluri<l NiUk-j-' • (|( (1 
In ; o ?; \ irt r (>7, ii 3 
lo ]>n!i'<l III ^inrt J' 1 / It 
\i i t''o: 

K< i!r<l |)\ , 7 \ t( I I 6" 

IN ) so IS), I il |i\ h So 


< ,tm I t< t ns ' hn ' m hsisi'' Itoj r-^lnr <1 l,\ ii 
'm ),< r If 1 11 ( 1 , •" tif !< -)1 
( 0 . 11^)1 \'rSilo 111 ^Irllt■l o 
nfitnlnx 


‘5 \ 1 > < in O t,' illii, Ilf IM I()]m I Not ft I'Tsnitl/ r<) IVfKttinlU 

«ii r >tm> il ,-i)jirr In 3 ,} Will 

1\ , (1^1 nnil n /, 2^ 

\ irt I ^>7, H 27 

'■ 1; IN iixn ill Ilf of 1 )> 1 1 In ( rosMi Ninrjnloil n«' In ronlnuinun- 

linii of orili r of ronioxnl 1)\ 
D %*, \ n I r 106 p 3S 

, Hi'jirmlui eil l)\ p 2l (l ) 


’ 'i'l r.inuniil of nfliri rn li\ diroi - * Hi j>ri>(lni.i il In p 2i ( 2 ) 
tdr'iif] nt Iiidm ('-,)iii|nii\ i 

1 \oojitinii n*, to oflirorf njv j Not rojirwlui oil Mndo nn- 
pninli (1 In Crown on <li' mnc^i-nrv 1 )\ nliolitinn of 
^ fnsill of ilir< f fn^^ l ('niis]nn\ 


t 


■>/ 


If (JoMTiior - f!< in ml, A< 
l(»T\i,. Iiniin inlondiin; lo ^ 
rol urn In I^irojK> |||^ oflin 
\ncnlod 


t 

( r\idpncc of lutcnlion lo rr- 
lurn to ]]iirop( 


i Roniqnntionof ofiicoli-v GoAf r- 
nor-Gciicrnl i\.c 
Snlnrv and nllonancps lo 
ceaso from date of departuro 
or resignation 


Ke-fiinolod in siibslancc lij 3 
t \\ ill I\ , c S';, B 76 
Qimlificd ns lo members of 
( onm il b\ 24 2<; Yicl 

t 67, s 26 Rojirodnccd b^ 
B S2 (I) 

Xot reproduced 3 4 Wbll 

IV, c S:;. B 79, containB no 
such provision 

Iteproduecd bv s 82 (2) 

Reproduced b }’ b 82(4) 
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GOVERNMENT OF INDIA 


[cH 


S«**umomd 

Oiapitr 

TtiU and Short OoniatU. 

Jtemort*. 

33 Qto. m. 

« 


c. S*. *• 37 

Saluy ukd Elloiruma not 

Amnoded by 3 4 4 Will- IV 


p^y^ble during ■inonM 

0.85 a. 79 Roptodoced by 
*, 83 (a). 

1. tS. 

Fcnrer to poctpocM matten 
propoMd bj mmuben of 
Qocnefl. 

Not reprodneed. Saperwdod 
by 34 Jb 35 Viet e. 67 a S, 
giring pone to make role* 
of prooednTB, 

•- 39. 

Focm and lignatore of pio- 
eeedingi. 

Amended by 53 Gea IH, 0- 
155. a 179, and IndUn Act 
n of 1634. Boprtjdoced by 
“-43 (■). $4(1)- 

40- 

Anthority of QcTBmct-Qfflift- 
ral la OcntncU otot lora! 
GoTBnunenta. 

Ro-onaoted m more general 
terma by 3 4 4 Will IV 
c. 85, a 39. Reproduced by 
es 35 and 49 (t)- 

•■41 

Duty of local OoTcmnwnU 
In oaM of oonfliot twtirwc 
orden of OoT«nur-G«oeTal 
tn OoQQoll and ordon of ' 
dboctoa of Eaat loda 
Company 

Not reprodnoed. THeae dabo* 
rate isorMona bare been 
made mmeoenajry and tm- 
fiiHaUe by change of elr 
emnrtanoea 

•-4*- 

Raatrlotlon on porer of Qor 
orooc-OeDeral In Oonnon to 
raaks nr or treaty 

Reprodooed by a 48. 

»-43- 

Local Ooremmenta noi to 
mmk#i nx or treaty vltboot 
orden of Oorenior-Ocneral 
In Oonoon or Eaat India 
Company 

Officer* of local Oorem- 
1 menu to obey anoh order* 

' of Goremor General in 
Owmcil. 

1 GorerDor Ao^ dlvobeying or 

1 denof GoTeTDor4>iMir^la 

1 Ocrancll lUUe to be n*- 
, pended or reii»OTe<L 

Reprodaeed by a 49 (a). 

nepTodaoed by a 49 (l). 

Not reprodoced. Bee note cn 

•.49. 

"-44 

Looal Goremnicot* to keep 
Goreract-OentTal informed 

I of their proceeding*. 

Reproduced by a 49 (il- 

4< 4A 

Proceeding* agaJort pereoo* 

. tnrprcted of dangeroai cor* 

1 retpnndeneo. 

Repmdrtcedby* ijo. 
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^^haptc^^ j Title and Short Contents 


S3 Goo m, j 

c 52. 1 Po^\P^forGo\cylor-Gcncrfllo^ 

17 “ )0) ; Uo\ornorof MndrnsorBoin- 
j l)'u lo ncl ngniiHt o'vinion 
I of tounoil 

I 


Itcmarls 


Jfochlicd.nsto Go\crnoi Gonc- 
iiil, by 33 lY 34 Vit,l (. 3. 
s 5 Rc])ro(Inct(I l)j' ta 44 
(2), (3). 0) 33 (5) 


=;<' j I’orson Icmpornnh noting n^ Nol rcproduLcil bujicrhcdcd 
Go\cnior-Gcntrnl or go\or- b\ 3 4 Will IV, c 85, 

nor not to net ngninst opi- 65,nud 24 iV 2; Viet c 67, 
iiion of council ' i;o 


'' '1 Power to ncl ngninct opinion Nol iei>rodiiccd Siijicriacdcd 
I of council not to bo c\cr- , In 33 iV 3} Viet c 3, a 5, 

, ciacd in ccrtnin cnscs niid b^ provisions ns to 

Indinii Icgislntion 

J 

32 1 powers of local Go\crniiicnL Nol reproduced 8 upciseded 
] supcrs(Kledbj\iMlofGo\cr- ns to Go\criiiiicnts of Mn- 
j nor-Gcncrnl j drns niid Bombay by 3 4 

I 1 Will JY, 0 85, s 67 


53 i Ajipoinliiicnt and powers of ' 
j ^^cc-prcsKlcnt during nl>* 

I sciicc of Go\cnior-Goncrnl 


B 54 


8 55 


a 56 


a 57 


Power of Go^c^no^-Gcnernl 
while absent from his eoun- 
cil to issue orders to local 
Governments and oflicors 

Suspension of Govcrnor-Gcne- 
lal’s iiowcr to issue such 
orders 


Presidential restriction 
civil appomtments 


on 


ss 58-61 


Bcsidenco required to quabfy 
civil servant for appoint- 
uiout 


Nol roiiroduccd Superseded 
bj 24 &. 25 Viet c 67, s 6, 
niid bj' the np])ouilincnt 
of a Licutcnniib-Govcrnor of 
Bengal 

Reproduced by s 47 (2) 


Reproduced by s 47 (3) 


Repealed, 24 <!o 25 Viet c 54, 
8 7 

Ropi educed by s 93 (faual 
words) 

Not reproduced Repealed by 
24 & 25 Viet c 54, s 7 


Repealed as to U K byS L R 
Act, 1S87 
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GOVERNMENT OF INDIA 


[cH 


8cta»onat^ 

Oiofitr 

TiiU tnd Short CvniaUt 

Btmari*. 

53 G«o. m, 

0. 5a, ». 6a. 

t 

Beoeiriiig gtfta to be * mkde- 
toeeiuTur 

IJe-en*ct«d by 3 4 4 WHL IV 
0-85 a 76. Beprodoced by 
a- 117 (S). 

■•63 

Biapoael ol gift* eod fioe* 

Rcpxodooad by a 1 17 (la^t 
part). 

a. 64. 

Exe^itlon for fees of bam»- 
tm, *0, 

Reprodoood by a 117 (s). 

*.65 

IHnbedlenoe end bmoh at 
duty 

Rfr^naoted by 3 4 4 Will- IV 
c 85 a Bo. Beprodoced by 
a 117 {A ( 3 ). 

«. 66. 

1 Oomipt bug&iii tor glTlng op 
oe obtAinlog !>»»<♦ 

! Not reprodooed. Snpecaeded 
by 49 Goo. III« e. 136. 

1^67 

JonadioUaD of ooorU In IndU 
and Great BriUlo orer of 
fcocei by Ildtith objooU In 
Natire State*. 

Bee a 119(3). Bepealedaa to 
ooujta by Tntllan 

1 Aet XI of 1873. 

•.68 

».6o. 

Ea*t India Company or lu 
•erraoU not to «tay aodoni 
withoat approbation of 
Board. 

g(ut India Company not to 
releaae aentonoe of Brltlab 
or Indian court agaioat lU 
•erranta 

Not reproduced- Cf ij 

1 Oea in, 0. 63, a 35 
\ Jtepeakd aa to U K. by 
an B Act, 1BB7 

». 7 u 

Forfrlturo of ol&.'e after aU- 
aeooe of five ycata 

Anicodedaato military ofBcera 
by530eo III,c 155 a 84- 
Not reprodocod PraoUcally 

I •npeneded by power to 

I maLerulciajtofurkwglj 4 c. 

k*. 71-130. 


1 Itepcakd, S L. II. Act, 18^3 

*. 13 

Oorcmoc-Gcocral, guvennr 
judgo of anpreme coorta, 

' memben* of ctxincU. and 
jmCdal and rerenoe oBken 
in Bengal not to trade 

1 Bojirodiicod bya 117(4). 


Britiih aubJccU not to trade 
m mU a 

Not reproduced, llcpcakd by 
XodliD Act \ 1 \ of 1870. 

> ij-T. 


t llop<.-aled, a L. It. Wt 1873. 
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Session and 
Chapter 

Title and Short Contents 

licniarls 

33 Geo 111 , 

L 140 

Procedure for ^'lloneca under 
Act. 

) 

Sees 169 

1, 141 

Proccilure, aud limitation of 
tunc for procccduig*- 

S 119 (3), following 21 Goo 
III, t 70, s 7, substitutes 
‘ li\ 0 ’ foi ‘ sii. ’ years 

Tho provifaiou in that section as 
1 0 arm al m England is taken 
fiom2iGco in, c 70,8 7 
The 2irovibions as to procedure 
uro omitted as having been 
biipcrsedcd by change of 
jnacticc 

142-150 


Repealed, SLR Act, 1S72 

b 151 

Appomtmeutof jUbtiecb of the 
peace 

Not reproduced Rep by In- 
dian Act II of 1S69 

bb 152-155 

! 

Repealed ab loU K byS L R 
Act, 1887 

b 15(5 

Admiralty juribdictioii of 
.Supreme Court, Calcutta 

Not reproduced Effect saved 
bj'^b 102 (i), aud by Article 
33 of the clmrtci of the 
Calcutta High Court 

s 157 

Appomliucnt of coroners 

Repealed, Indian Act XIV of 
1870, SLR Act, 1892 

B 5 158-160 


Repealed as to U K byS L R 
Act, 1887 

s 161 


Repealed, 4 & 5 Will IV, c 33 

s 162 

Pioccediugs 111 icapeot of 
tilings douo under Act to bo 
taken -ttitlun three years 

.See 3 1 19 (3) Supeiseded 
as to India by Indian legisla- 
tion, see Act IX of 1S71 

H 163 

37 Geo in, 
c 142, S 1 

Tiie East India Act, 1797 
Number of judges of Supieme 
Court, Calcutta 

Repealed as to U K byS L R 
Act, 1887 

Superseded by 24 & 25 Viet 

0 104, a 2 Repealed, SLR 
Act, 1S92 

as 2, 3 

Pensions of judges 

Not reproduced Sujierseded 
by 24 & 25 Vict c 104, s 6 
Repealed m part, SLR 
Act, 1892 
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GOVERNMENT OF INDIA 


[cii 



SaUrici and fees of olBa«n of I 

Suirone Court Oafatitta ] inJi*u Art M\ 

Bi. 5-7 Begi*tr*tioo, <ko mHuironrl of 187S 8 L. R Art I89- 

ODurt, of regulation* matle 
' by OoTemar-Oener*) In 
OounciL 

a. b OonatRuttoQ aod ^ wwb of Ropcalod, S, L. B. Art, 1S9X 
recorden ooortB *t Madraa 
aiul Bombay 

w*. ^ ly. Jun»diotion of n»ordor» Reprtxloced by *. loi Tho 
conrU afc Madru and Dod>- p ow eiB and Joriadioticm of 
bay the rwordoim coiurta wwo 

Ttrted fn the mpremo courla 
by 39 & 40 Gca IH, c 7J 
I a 5 (Uadna), anti 4 Gcit. 
' r\ c. 71 a 7 (Bombay). 

an ' OoTWiiof membera of hla | Reprodoml by a lOj face 
oooodl, and recorder ox note oo 13 Oco. Ul, e 63 
empt from anevt or im* a 17 
pnaanmimt by recorder* 
conrU. 

an Ooremcr and hia oooncU Reproduced by a 105 (i) (o). 
prorlko. exempt from j urladietlon of 
I reoorder* c ourt * for ofBdal 
aet. 

I Recorder* court* not to hare Reprodoecd a loi (3). 
jorlKUctioo In matter* coo- 
ceming tho rorenue. 

Excrar^km of certain Hame* | hot reproduced. The corro- 
of persons from }nrladkllon kpon^g jirnriskcs in 3i 
ofrecorder* coorta I Geo. Ill, c 70, aa 9 10, aa 

to the Soprt m e Coert, Oak 
* entta, hare been repealed 
I by Indian Art XTV of 187a 

an R ght* of fathers of Ifindu and Not repnxloced. CbrTeapond* 
JJahomrdan lamlDc* and toai Oeo. ni, c TO, » 18 
mlc* of caste prescrTcd. 

a jy. ' Jctnsdwthjo of recorder* Not reproduced, bared br 
court 3 fadr*« and Bom*| *, 101 
^ bjy 
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Session and 
Cftapfir 

Title and Short Contents 

17 Geo III, 


c 142, S 1 1 

lVo\ ISO ns to native laus and 
usages 

• 

Rover to make rules of jiro- 
cedure for such cases 
Appearanec and cxaniinntioii 
of vitiiessos in such eases 

(continued) 

s 14 

No action for nets done b^ or 
by order of judicial ofiieers 

Procedure for jirosecutioii of 
judicial ollicers 

fl IS 

Registration of native ser- 
vants of East India Com- 
panj 

s 16 

Appeal to His Majest}' in 
Council 

s 17 

Transfer of records of inayore’ 
comts, <Io , to rccordcis’ 
courts 

CO 

03 

Jurisdiction of maj'ors’ courts, 
&,c , transferred to recor- 
ders’ courts 

ss 19-26 

Provisions as to recorders 

a 27 

Forms and rules as to process 
to be sent to Board for 
Affairs of India 

B 28 

Loans by British subjects to 
native princes 

8 29 

Report by law officers 

GO 

0 

Jurisdiction of courts of re- 
quest 


licmarl f 


Reproduced by s loS See 
note to 21 Geo III, c 70, 
h 17, supra 

' Not reproduced Tlic corre- 
sjionding provisions in 21 
Geo m, c 70, s 1 9, ns to 
the Supremo Court, Cal- 
ciittn, lin\c been repealed 
, bvindinn Act XIV of 1870 

Not reproduced Superseded 
b} Indian Act XVIII of 

iSi;o 

Not reproduced Tlic corre- 
sponding proMsions in 21 
Geo III, c 70, ss 24, 25, 26, 
ns to the Supreme Court at 
Calcutta, have been repealed 
b} Indian Act XIV of 1870 


\ 


Repealed, Indian Act XIV 
of 1870, SLR Act, 1892 


/ 

Not reproduced Does not 
correspond to modern prac- 
tice 

Repioduced by s 1 18 

Not reproduced Does not 
t require specific enactment 

I Repealed, Indian Act XIV of 
I 1870, SLR Act, 1892 


mBERT 


u 


1 
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government of INDIA 


[cn 


Sttnonaft^ 

Oiapter 

Ttita attd 8iori GonlcnU 

JUmarl*. 

37Gco,III, 

< 


e. 14a, a 4- 1 

Depoaitiona 

Salariea and fee* of offioon of 

: 


8upren»e Court OaliAtta 

Bci)eeleil Indian Act XIV 

•as 7 

Hegktntkin, Ac., in Sapromc 
^ Court, oi regulatfona made 
by GoTtmcff-Geaiecal in » 
OooneiL 

■ of 1878 8.L.B Act i89^ 


h. 8 QjiMtitutlon md pomn of Eopoalod S. L. R. Act, 
Tfrtrdm ooorta *t Mfcdrw 
and Bombay 


b«. j, ly. Jumdicbon of nwordeo Ropnxluctd by • loj Tlio 
conrU at Uidru and Bon^ pcnma and JoidadloUoa of 
bay tbo icooHiei* oourla wwo 

Ttatcd fai the aupremo coorU 
by 39 A 40 Goo. Ht, 0. 79, 
a 5 (Madru), and 4 Goi. 
IV C.71 a 7 (Bombay). 

atl Cloramor maoben of hla Reprodowd by a 105 bco 
eottncU, and recorder ex note oo 13 Geo. Ill, a 63 
empt from acroat or Im a 27 
[trfaonmmt by recorden 
coorta 

all Gormtor and tua oooncl] Reprodooed by a 105 (i) (a), 
pronao. I exempt from jorwLotlan of 
) reoorden conrta for otBelal 
act. 

I Becorden coorta not to hare Reprodoced, a loi (3) 
jadadklkttt in matt era coo- 
cermng the rerenoe. 

LxetnpUoo of certain claaMs Not roprodacod. Hie eorro- 
of penocia from jartsdiotka apcoding jrorlalani in 3i 
of tccocden eoorla. ' Geo, HI, c 70, ». 9, 10, aa 

to the Bnpremo Owrt, CaJ- 
entU, hare been repealed 
by Indian Act XIV of 1870. 

u nigbtsoffatbenofUuMluaod Not reprodcced. C o r r eipooda 
JUbomedaa famlBca, and toaj Oco. m, c. 70, a 18 
niW of cmate pceaermL 

IJ- JarMictlon of rccordcra Not reproduced. SareU by 
courta, Madraa and Bom- a. lui 
’ bay 
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Scssio]} and 
Chapter 

Title and Short Contents 

Jtcmarls 

37 Geo in 
c 142,8 13 
[cont anted) 

Proviso tiR (o native nml 

iisngcs 

> 

Power to make rules of pro- 
ccfliire for such cases 
Appeaiancc and examination 
of witnesses in such rases 

1 

RcpTodiiccd by 8 loS See 
note to 21 Geo III, c 70, 
s 17, supra 

^ Not reproduced The corre- 
sponding proMsions in 21 
Geo in, c 70, s 19, ns to 
the Siipieme Court, Cal- 
cutta, liaxe been repealed 
1 )}' Indian Act XlVof 1870 

s 14 

No action for acts done In or 
by order of judicial oflieers 

Not reproduced Superseded 
b\' Indian Act XVIII of 
iSqo 


Procedure for prosecution of 
jiulicial oflieers 

Not repTodneed The corre- 
sponding provisions in 21 
Geo ni, c 70,88 24,25,26, 
ns to the Supremo Court at 
Calcutta, have been repealed 
bj Indian Act XIV of 1870 

s 15 

Registration of native ser- 
vants of East India Com- 
panj 


s 16 

Appeal to His ilfajesty in 
Council 


s 17 

Transfer of records of mayors’ 
comts, , to recorders’ 

courts 

Repealed, Indian Act XIV 
' of 1870, SLR Act, 1892 

s 18 

Jurisdiction of inayorB’ courts, 
&-C , transferred to recor- 
ders’ courts 


83 ig-26 

Provisions as to recorders 


8 27 

Forms and rules as to process 
to be sent to Board for 
Affairs of India 

Not reproduced Does not 
correspond to modern prac- 
tice 

8 28 

i 

Loans by British subjects to 
native pnnees 

Reproduced by s 1 1 8 

8 29 

Report by law officers 

Not reproduced Does not 
require specific enactment 

s 30 

Jurisdiction of courts of re- 
quest 

Repealed, Indian Act XTV of 
1S70, SLR Act, 1892 


ItiBKHT ^ 
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GOVERNMENT OF INDIA 


[CH 


8 tMU 3 *a*d 

Ckafier 

TiUa and Skori OanteMt*. 

Btmarh*, 

J 9 * 40 
Geo lU. 

c 

The OoTenunent of Indift 
Aot, laoo 

t 

c 79, t I 

Power of (Erocton of Eftct 
Indift Cbmpftn; toftjrpcwtloQ 
terrlkwleft. rerenocft, ftnd 
cirfl fterTftnti between Got 
emmesti of Medrei, Bom 
bey ftod BenguL 

Not reproduced- Aa to terri- 
torie*, ftuperfteded by 24 
& 25 Viot, c, 67 *.47 and 
28 4 29VkLo 17 ». 4, 5 
See i, 57 

L 2. 

CcnuUtoticm, power*, end 
jnrladictkn of Bapreme 
Ocmrt Mftdrftft, 

fiepTodoced by ■. loi See 
cote to 13 Geo. TTT, 0. 63 
M, 13 14, ftopm. 

*• J- 

1 Exemption of OoTeraor of 
Uftdrmi ftad OoTcmor 
Qefierfti end their counoUt 
from jariwlletloo ol 8a 
precoe Ooort. 

RejwodDced by i. 105 

*•4* 

frencfer of reeordi to Sapmoe 
Ooort. 

Repealed by IntUftii Aet Aj.V 
of 1870, B. L. R. Aet, 1892. 

5 

Tnfiftfer of Jartidietlon of 
Supreme Court. 

See note to 13 Geo 111,0.63 
». ly, 14, fufwm Repealed 
in part, & L ^ Aet, 189a 

«. 6. 

SftUrieft of SUdru Judge* 

RepealetU 8. L. R. Act, 1892, 

»-7 

SftUriei of lledni Jodgee to 
be ia pUre of perq lalte*. 

Not expreedy reproduced. 
Covered by 1. 99. 

ft. a. 

UUnrencea to ILutru Judge* 

Repealed In port, B. L. R. Act 
1892- OiTertd by *, 99. 

ft. 9 . 

Kftlarie* of Judge* of supreme 
court* ftt Cklouttft ftnd Mft> 
draft, ftod Recorder of Bom* 
h*y toeeawoo Jodge I(«T 
lag India. 

Nor reproduced. SalarK* and 
allowance* of high court 
Judges are now Qxed by the 
Secretary of Btate under 24 
* 25 Met, c. 104,1.6. 

ft. la 

\acajwy in ofiee of Recorder 
of Bombay 

Repealetl by Indian Act XIV 
€rf 1870, 8. L. R. Act 1892- 

ft. II 

Power of Ooreroor of Madraa 
In Oouneil to make rrgula* 
tkKtt. 

Repealed by Indian Aet \IV 
trf 1870, R L. R. Aet 1892 

f 12. 

Abwncc of OorenuMmeneral 
or floremof from hh cotm- 
«U. 

Reproduced *■ to gorerrKH 
*• 51 - Rejicftled ft to 
Ooreroor-Gmrral, K. L. It, 
\ct, iH.ja- 
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Scs'^ion and 
CIia])tcr 

Title and Short Contents 

Jtcmarls 

39 40 



> 

Geo in, 

Sn\ ing of Go^ crijor-Gcnernrs 

Not reproduced This pover 

c 79. P 33 

po^ver to ni)poinl a \ice- 


Mas conferred by 33 Geo 

{co)i!iii uul) 

pre''Uleii( ^ 


III, c 52, s 53, iilucli has 
been superseded b}' 24 A- 25 
\ lot c 67, s 6 

ss 1^-16 


Bopealed, 9 Goo IV, c 74, 




s 126, w Inch section is itself 
re|Hnkd bv S L R Act, 

1S73 

s J7 

Courts of request 

UejiDaled. Indian Act XIV of 




1870, R L R Act, 1892 

ss 18, 19 

Corpornl pimisliuicnt 

' Kejicalud, Indian Act XIV of 




1870, S L R Act, 1892 

S 20 

Ixicnl extent of jurisdiction 

Sa\ed bys 101 (r) Repealed 

j 

of Supreme Court, Calcutta 


111 part, SLR Act, 1892 

SS 21, 22 

Grant of letters of adnumstra- 

Repealed, Indian Act XIV of 


tlOIl 


1870, SLR Act, 1892 

SS 23, 24 

Insolvent debtors 

Rcjiealcd, Indian Act XIV of 




1870, SLR Act, 1S92 

s 25 

Poucr to a])]ioint judges of 

1 Repealed by Prize Courts Act, 


supreme courta at Calcutta, 
Madras, and Bombay, com- 
missioners of prize 


1894 

53 Geo III, 

The East India Company 



c iS5» 

Act, 1813 



ss 1-32 


Repealed, SLR Act, 1873 

Rs 33-39 


Repealed, SLR Act, 1874 

ss 40, 41 


Repealed, SLR Act, 1873 

8 42 

Control of India Board over 

V 



colleges and seminaries in 


Omitted as having been 


Lidia 


h made unnecessary by al- 

S 43 

Provision to be made for pub- 


teration of circumstances 

lie education 

1 

1 

S3 44-48 


Repealed, SLR Act, 1873 

a 49 

Salaries of bishops and arch- 
deacons 

> 

1 Not reproduced These sala- 



Ties may now be fixed and 

s 50 

Such salaries when to com- 
mence and cease 

Such salaries to bo in hen of 


altered by the Secretary 
of State under 43 Vict 
c 3. s 3 


fees, &c 

J 




u ^ 
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[cH 


8e*t*omajtd 

Chapter 

Ttth emd Skort Comiata, 

Jttmartt, 

53 Qto. m, 
c. MSt 

m. 51 sa- 

t 

JnntdloUoQ of Bbhop of Oil' 
eottft. 

Jlepi'odooed by 1 . iia 8ft. 51 
ftod 53 extended to bltbopa 
of Madras and Bombay and 
a. 53 rerbaHy amended by 
3*4 WllL IV a, 85, sa. 93 
93- 

*• 53 

Coanterngoatum of codnU*- 
tlral letten patmt for Oftl* 
onttft, or Bombaj 

hot reproduced. Superseded 
by 47 k 48 Mot. c. 30 (Great 
Seal Act 1834). 

u. h-TS- 


Repealed, S-L-IU Act, 1873 

■-79. 

1 Sgnfttoro of proondinga by 
the chief ftcoreitftry or the 
prioelpaJ aemtsrj of the 
' departmefvL 

Amended by Indian Act H of 
1834. Beprodoced by Oft, 43 
<>). 54 (IJ. 

M. 80, 8( 


Repealed, 6, L. K. Act, 1873. 

•. 8x 

Roftkleiiee required to qualify . 
drtl ftcrruU (or appoint 
menu exceeding in raloe 
£i 500 per annoiiL 

Jfot roprodDced. VirtoaDyre- 
pcaled by 24 & 35 Ykt. 
0 54» 

■.83. 


Repealed, 8. R. Act, 1873 

«. 84. 

A tnence of military offlcen for 
fire yearft. 

Kot reprodueeil Bee not on 
33 Oca m, e. 53, a 7a 

».8s 

PreeedfDce of cItU erfranlft 
retoming after Dro jear* 
ftlweneo 

Omitted as haring been anper 
■eded by mk-i ol sendee 

ft. 86. 

Precedence of dell arrrTintft 

Omlttc^l on the ft&me ground 
S. 56 of 33 Oca ni c 53 
mhlch this section amends, 
has been repealed by 34 Jt 35 
Wet. e. 54 a 7 

n.87 83. 


Rcpcaleil, S. L. K. Aot, 1873. 

•-So. 

8alari« of goreaw-eenerah 
goremon of MaJrai ami 
Uombftj members of coQQ* 
ell. and Jodgea of high 
eoort to commence cm 
thdr taking opoa Ibem* 
adren (he execotUn of thdr 
ofllce 

itUovftnces for eqoipraent and 
T rage 

Unnect»«iry the power to ftx 
the salarleft of all these 
ofOcers being now rested In 
the Secretary of Stat 

Repealed by43\lcta43 af 
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Scf:‘itOtl Olid 

Title and Short Coiiicntt- 


Chapftr 

llunarks 

53 Geo III, 


f 

c 155, 



PS 90-92 


Bcpealcd, SLR Act, 1873 

b 03 

Siipornnmmlion allow nin^cs of 

Not reproduced As to ofheers 


East India Compain’s her- 

transferred to Secretary of 


^ants m England 

State’s establishment, saicd 
by 21 A. 22 Viet c 106, 8 18 

6 94 

Account of Muh allowances to 

Not reproduced There is no 


be laid before Parlianicnl 

corrcbponding proMsion in 
21 A 22 Viet c 106, s 
18, as to superannuation 
allowances of officers first 
appointed to Secretary of 
State’s establishment 

s 95 


Rejicnlcd, SLR Act, 1S73 

b 96 

Power of Go\ernor-Gencrnl in 

Not reproduced Superseded 


Conned, and the Go%crnorb 

bj 3 A 4 Will IV, c 85, s 


of Madras and Boinbaj in 

73 , see also 24 A 25 Viet 


Conned, to make articles of 
war for natne oHu-ccs and 
Bokbers 

c 67, sb 22, 43 

6S 97-110 


Repealed, SLR Act, 1890 

S III 

Power of advocatcs-gcncral 
at Calcutta, Madras, Bom- 
bay, and Prince of Wales’ 
Island, to file mforniationa 
for debts duo to Crown 

Reproduced bj"^ s 109 

8S 1 12-122 


Repealed, SLR Act, 1873 

s 123 

1 

Repealed, SLR Act, 1874 

63 124, 125 

i 

The Indian Presidency 

Repealed, SLR Act, 1873 

55 Geo m. 

Towms Act, 1816 


c 84, S I 

Power to extend limits of 

Reproduced by s 59 Residue 


presidency toivns 

of Act repealed, SLR Act, 

1873 

4 Geo 

The Indian Bishops and j 


c 71 

Courts Act, 1823 j 


83 I, 2 


Repealed, SLR Act, 1873 

B 3 

Pensions to bishops and arch- 

Not reproduced See note (b) 


deacons 

on 8 1 13 Repealed as to 
archdeacons by 43 Viet c 
3 . 8 5 
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SunOS asJ 

C\ajieT 

ritfe a»j Short CanttnU 

Bemork*, 

4 G«, IV 

0. / 1 »■ 4. 

• 

He«k]ence u chapisin to count 
for pnudoQ u utibdesoon. 

(Not reprodoced. TTnneoeaaary 
In Tiow of the Secretary of 
State ■ power under 43 Vlct. 
0. 3. a 3. to fix aDowmooen. 

«. •; 

Hcroae to be proTtdcd for 
Bbhop of CalcTDtto. 

Expenwe of nsltatloDa of 
Dbhop of CalcQtta. 

\ Reprodooed by a 1 13. Ex 
[ tended to buhopa of JIa 

I dras and Bombay by 3 44 
) Wm rV c. 8?, a loa 

■. 6. 

Postf of BUbop of CklcutU 
to admit to hc 4 ; orders. 

Beprodnoed by a no. 

■- 7 

OonttitntlciL, pavorst and 
Jonadletlon ot Sopreme 
Coort, Bombaj 
£xempUoa of Ooromor of 
Bombay aod hla council, 
a od OoT«rc orOenml. f rois 
iuriadictioo of tbe ooort. 

Rcprodoootl by a 101 See 
note to 13 Geo. HI, a 6j, 
w. 13 14, anpra 

Reprodneed by a 105. 

n. S-io. 


Repcalnl B-l^R. A t 1673. 

t. II 

fiaUrle^ of jodgca vfaco to 
eommetice 

Such Hlanea to bo in Uou of 
fee*, 4 c 

Not reprodneeiL Soporwled 
or made unoecemry by 
34 4 35 Vlcrt. e. 104. a 6. 

7 

s IJ ij. 


Repealed S. L. R. Act, 189a 

». 14 iCi. 


Repealed, 8. L. R. Act, 1873. 

S. 17 

PowtTa of Supmoe Coorta, 
^ladraa an 1 Bomlu* 

Reproduced by ■ 103 See 
note to 13 Qeo III e, 63 
aa 13 14 auprm. 

w. iS 


Repealed, 8. L. R. \ct, 1S73. 

6 0pfl n 
c 8^ 

*• « 1 

Tba Indian Salariee 
and Panaloiu Act, I8SS 

RciKwIcl, 8. L. R. Act 1S90. 

*•4- 

S*lari« of jiKlg« of Hupirme 
Coiirta, JIadraa and Doio- 

b*T 

Not repralorcd. Supcrwlcil 
by 34 4 35 Met. a 104, ad. 


Payment* wbere jodjee of Su- 
preme Ojurt Beconler of 
Prince of Waif* I land, or 
B bop of Calntt lire on 
Toj'aye to India. 4 c 

Reproduced in part by a 113 
Repealed, a to Recorder of 
Prince of Rale* Inland, by 
8.1 R. Act 1878. 

3 U ic onnecce*ary In part by 
34435 Met 0.104 ■<d,and 
43 ^Vt, e. 3, a 3. 
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Sr "•ion II nd | 
Chnp'rT 


! 


Tit!r and Shml Coidi tih 


(t G(mi 1\ 

08 ;, j 

- > 

h*' 6-1 j , 

j 

^ I' Pon‘'ion of Hi'.linpof C’il«'\i((n 

1 

7 Goo IV, ^ The En-*:t Iiulm Omccrs’ 
c ^0, I Act, 1820 

'' > I I’n\m(ii(s (<) ri’pro'') titntno-^ 

of •Icfon^-od oflucrs 

3 A }l\ill ' The Government of Indin 


IV, t S?, 

J, 2 


Act, 1832 


Contmiimui'of poM( r-' .of 
J^ivt Indin Cojiijianv till 
\pnl 30, uS; I 

Pro]H‘r(\ of Comjnin to lx* 
hold in Inisf for C'romi 


vs 3-iS 
p 19 

PS 20-2^ 

^ 25 

ss 26-35 
8 36 

•5 37 

B 38 


Control of Coniniipsioncrsovcr 
nets of Enst Imha Compnii} 


Comiminicntion of secret or- 
ders to India 


Prc-sirlcncv of Fort AVillinin to 
be divided into two pr&si- 
dencics (Bengal and Agra) 


Power to declare limits of 
presidencies 


Jicinorl • 


Hepealod, SEP Act, 1890 

\ol reprmlueed See note (6) 
on s 115 


Bt prodiK ed In H 8.: (3) Ss i 
nnd 2 nnd ri sulnc of Act 
n pealed, S L P Act, 1873 


Not reproduced iSpent 


^ol reprodmed SiiiKTscdcd 
In 21 A 22 Vuf c lo6, 

PS I, 2 

Pepcaled, S E P Act, 1874 
Rei>enled, S E P Act, 1S90 
Pepcaled, S E P Act, 1874 
Peproduced b^ s 2 (2) 

Repealed, SEP Act, 1874 

Peproduced b} s 14 (i) 
Aiiieiidcd b^f 21 22 Viet 

c 106, 8 27 

Repenlcd, S E R Act, 1874 

Not reproduced This pro- 
vision was suspended by 5 & 
6 Will IV, c 52,8 I, and 16 
17 Viet o 95, 8 15, and 
lias never been brought into 
operation It is praetioallj' 
superseded by the appoint- 
ment of a lieutenant-gover- 
nor for the North-Western 
Provinces under 5 & 6 

Will IV, e 52, s 2 
Reproduced by s 57 This 
provision is mochfied by 28 
& 29 Viet c 17, 63 4, 5 
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[CR 


S$$f*on tnd 

Ciapttr 

TiJii tni Siori OordtnU. 


ifemor/ba 

344 WHL 
IV C.85, 

9 

GcTfrninMit of India by 0 <it 

,Sepcodne<dbya.36. Thopro- 

*• 39- 

iH-nnr-QgnwaJ In OoimcQ. 


Tiaioo ai to control of the 

t. 4a 

» 

remne^ of Tndf> is anper 
aoded by ai 4 aa 

0. 106, a 41 

Repaded, 34 4 35 Vlct 0 6/ 

•*.41 


L 3. 

Repealed, 8- Ia R. Act, 1874^ 

•B.43144. 


Repealed, 34 & 35 Vlct. c. 67 

•.4S 

Iavi mado by Qofcmor 
Oenefal In CnmcO — 
to bare taoM foroe in 

Not reprodtroed. Tbero U no 


India aa AotJ of Plarlia* 
meoL 

to b« lodkiaQy ooiictal by 

anoh prtjrlaion in 34 4 35 
Viet c. 67 

Not reprodooed. Sopeneded 


1 Indian coorta. 

ne«I Dct be ftgfatcml | 

at to lawv in ferw in Rritiih 
India by Indian Act I of 
1873, a 57 

Not reprodneed. 8penU 

■.46. 

RntrktloQa on Irgulatioo 

Reprodncedbya6j(3). Tbia 

••47 

affeotln^ bigfa coorta. 

Rain lot procedoro of Ootw 

rratrietioo ia kept in force 
by 24 4 35 Vlct. 0. 67 a. 23. 
Not reprodocod. Snperaeded 

■.43 

Dor-OoKral in CbonclL 

Qnorn to 0 f 0 OTCTDor-Octwrara 

by 24 4 35 \'krt. e. 67 
•a 6, 18. 

Not repeodoced, Bupeneded 


ifij^Ulatlre coondL 
QqoraiflofOoTmior-OcnCTBl 

by 34 4 25 ^^ot. a ^ a 15 
Reprodneed by a 43 (4). 


coondL 

Equality of Totci In — 

Ooreroor-OfiKTal •MTco- 

Rrprodoced by a 44 { 1 ). 


tiro coo rrdL 

OoTCTnor-OcncfaTt IcgU- 

Not reprodoced. Baperaeded 

••49- 

latlre councU. 

by 24 * 35 ^^ct. a67 a 15 
Repealed, 334^4 \'kt c J,a4- 

tSO- 


Repealed, ^ 4 35 N'lct, e 67 

•.51 

SaTins of poorer of IWQa 
mmt — 

to IcRi'Ut (or Inba. 
tofootrol Ooremor^3cn^ 
rallsOonnclL 

1 

•J 

a 2. 

•ReiaodocedbyaaOj I 3 l 
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Session and 
Chapter 


3 & 4 Will 
c 85, 
s 51 
{conhmted) 


s 52 


ss 53-55 
8 56 


s 57 


Title and Short Gontenis 


La-ws made \'y Governor- 
General m Council to bo 
laid before Parhanienh 


Enactments relating to Gover- 
nor-General of Bengal to 
apply to Governor-General 
of India 


Government of Bengal by 
Governor in Council 


Government of Madras and 
Bombay by Goi'cmors m 
Council 

Number of members of council 
at Madras and Bombay 

Government of Agra 


s 58 
s 59 


Power to revoke or suspend 
appomtment of coimcils 
Power to reduce number of 
members of council 


Powers of Governor where 
there is no council 
Powers of Governor mCoimcil 
Rights, &c , of Governors and 
members of their councils 
I^egislation by Governors in 
Council 

Sanction required to creation 
of office or grant of salary 


6 60 


EemarLs 


Not reproduced This pro- 
vision does not appear to 
apply to laws made under 
24 & 25 Vict c 67 

Not expressly reproduced 


Repealed, SLR Act, 1874 

Not reproduced Superseded 
by the appointment of 
a heutenant-govemor of 
Bengal under 16 & 17 Vict 
c 95, s 16 
Reproduced by s 50 ( i ) 


Modified by 3 & 4 WiU IV, 
c 85, 8 57 Reproduced by 
B 51 (2) 

Not reproduced There is no 
Presidency of Agra See 
note to 3 &/4W1II IV, c 85, 
s 38, supra 

Reproduced by s 50 (3) 

Reproduced by 8 51(2) 

Repealed, SLR Act, 1874 

Reproduced by s 50 

I See s 56 

Not reproduced Superseded 
by 24 & 25 Vict c 67, ss 29, 
et seq 

Reproduced by s 49 

Repealed, SLR Act, 1S74 
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Setnonaad 

Chapter 

T\lle and Short Conleais. 

JttmarlA. 

3 & 4 WHL 
IV 0. 85 
■. 61 

t 

Power of direeton to make 
provuiotul apporntmenUto 
anj office robject,^ cer 
taia caaea, to approraJ of 
CroTiL. 

/lepealed, aa to memben of 
Ooreroor-General ■ cxnracll 
by 24 t 25 Viet, c- 67 a. 2, 
Rejwodnced, 00 far aa In 
force, by a. 83. 

a. 6 j 

Merober of coqqoO to 611 
TacEDCj in office of Qorer 
nor-GencraL 

Reprodooed by a. 85 (4), (5). 
8. 62 if aupetaeded bnt 24 t 
25 Viot. c, 67 a, 50, wbloli 
piOTldea for tbe GoTcmor 
of Madras or Bombay acting 
as 0 OTcroor-GeDeral, brrt 
tbe eectlon la itill in force 
with rcapcct to tbe Intorral 
before the airlral of the 
goTeroor (leo 24 ft 25 Viet, 
c 6, a. 5J). 

•.63. 

\ araney In ofPee of Ooremor 
to benpplkd by member of 
cooncU, or (If no couodl) by 
Kcrotary 

Repredoeed by a. 86 (i). ( 3 ). 

t.64. 


Repealed, S. L K Act 1890. 

t.63. 

Aertbonty of Oovemor-Oeno- 
rxl Id Cdoocil orer certain 
local Oererntnenta. 

Reproduced by a. 49 (l). 

a. 66. 


Repeeled 24 t 3$ VkL c 67 
a. 2. 

fc.67 

oi (iorrroon of 3 fa 
♦IraF Bombay [aod AjcraJ 
not an peiKlnl by mit of 

J ktremor-tJencral. 

Reprodneed by a. 49 (4I. 

.r. 

1 

CloTcroon In Oonsril to keep 
Clo cmor-GcoerallnCoimrtl 
Informetl of (bcir prorcc<l- 

Inpt. 

Reprodooed by a. 49 (1). 

•-r). 


Repeale<I RURAcl 1800. 

». 7a 


Repeale<I 24 A 25 ^Tct c 67 
a. 2. 

*•71 

N cw Prrel JmcT of Ajera not (0 
affect proraotloo of ofSccra. 

Not rrprodocetL No Preid- 
dency of Agra wa ectr con 
sUtotnl 1 ace nofe to 3 A 4 
\VnL I\ e. 85, a. 38, atipra. 
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Scs‘ttnii and 
Chaj)tcr 

Tiih and Short Conti nh 

licniarls 

3 4 'll 

, c 83, 


• 


1 

Repealed, SLR Act, 1S74 

f' 73 

PoMor (0 makcni(iolc‘;of \\nr 

Reproduced by s 63 (i) (c) 


Jucluinl notice (0 be taken of 

Not rcjiroduccd Superseded, 


such nrtick*^ 

ns to British India, by In- 
dian Act I of 1872, 8 57 


Savinp of ]irior laws until 

Not reproduced Unnecessary 


art It ICS inadi 

See Indian Act V of 1869 

b 74 

Rcmo\al of oflicers !)> Ciown 

Amended, as to comniunicn- 
lion of order of removal, by 



21 it 22 Viet c 106, s 38 
Reproduced by s 21 (i) 

s 75 

Rcinotal of oflicers b} direc- 
tors of East India Company 

Rciiroduccd by s 21 (2) 


ProMso ns to oflicers appointed 

Not reproduced The section 


bv Croini on default of 

(60) ns to appointments made 


directors 

in such cases is repealed by 
the SLR Act, 1874 

s 76 

Salaries of Go\ cnioi -General, 

Reproduced by s 80 Amend- 


go\ ernor, and members of 

cd, as to members of tlio 


their councils 

Goi ernor-Genernrs council, 
by 24 it 25 Viet c 67, B 4 
The salaries of the Governors 
of Madras and Bombay, and 
of mombers of council, have 
since been fixed by the 
Secretary of State 


Governor-general, got ernors, 
and members of council not 
to accept gifts , or to carry 
on trade 

Reproduced by B 117(4) (S) 


Expenses of equipment and 
voyage 

Repealed by 43 Viet c 3, s 5 

s 77 

Salary of governor-general, 
governors, and members of 
their councils to be reduced 
by amount of any pension, 
&c , received by them 

Reproduced by s 80 

s 78 

Power to make regulations as 

Amended by 21 & 22 Viet 


to patronage 

c 106, s 30 Reproduced 
by s 90 (i) 
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GOVERNMENT OF INDIA 


[CH 


Serfum 

OtaptT 

Ttilt and Siori CanhiUM, 

Rimarit, 

344 WHL 
IV c. 85 
•- 79 - 

f 

If goTernor-gencrml, Ao., ro- 
ttmu to Eorope hl« office 

TftCfttcd. 

Beftigofttion of offioe bj gorer 
nor-generftl, Ac. 

Salary ftod ftQowftnoea toceue 
from date of depertm or 
mignatlon. 

Salary aod aOowanoe* not 
payaUo doiiag abaeace. 

Fayment of nlarioft and mUomr- 
anccft to repreaentatlrM. 

t 

Be prod need by ft. 83 eieept 
aa to mode of iralgoatloTL 
} See note on 33 Geo. HI, 
5 a>a .37 

, 

BDprodiiced by f. 83 (3). 

■. 80. 

Diaobcdlcace and bnaoh of 
doty 

Beprtjdoctd by t, 117 ( 3 ), (3)- 

«. 81-83. 


Bciwalod 8. L. B. Art, 1890. 

t. 84. 

Lawi to be madeagabwtUJkit 
entry or reddeoco. 

Not reprodaewl. Thb dirt^ 
t on baa been obaemd Soe 
Act m of 1864. 

•-8S 


Rrpcnled, 8. B K. Art, l8go. 

■.sr 

1 Power to hold land 

Oputtedasaolongcf Dcceftaary 
Hay bo repealed oe modJfirf 
by Indian Icgialatioo See 
33 4 33 \Tot, c. g<S a. 3. 

•■87 

No dKibtntka In rr^pcct of 
rrligloii, colour or place of 

Urth. 

lUrwodoocd by ft. 91 

ft. S8. 

Lam to be ma ie for idlllgat 
uig and aboQ^hing alaTery 

Not rcpnxlucrd- Hilft dirre 
tioo has licen obsenre^l by 
Iho pfiwJng of A t ^ of 
1843 Repealed aj to U K, 
8.L.R. \ t 1838 , 

-.8^ 

Salaries of lU^hopa of Madra 
and Ikimbay 

Rqirodnced by 113 Thcao 
■aUHri may now Ije Qxedand 
aUcTpd by tbe flcerrtaiy of 
State u»lpr43 ITot- a 3, », 3. 

ft. oa 

Halarira erf UI hcr|H of Atadroa 
and Bombay to bp In Dm of 
fppft. 

Rcproducct! by ft. 1 13. 

•-01 

Eijipo^ of eqaipment and 
Toyftgr 

Not reproiIocoL Repeated by 
43 \>t, e. 3, a. 5. 

• 92. 

JariMnetka of nbbopn of 
^tadra and Bombay 

Reiwodoced by a I icx 
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Sc<t‘itou and 
Cha pier 

Titli a7td fHiort Canicula 

Jianarls 

1 4 W ill 

IV, c S^, 

93 

Power to fiv niul ^.nri liinil^of 
diocc^CE of C'llcnUu, Alft- 
drns nnd lloInl)'l^ « 

Juri'<dietion of bishops of Ciil- 
eull i Mndrns nnd PoinhnN 

• 

Beprodiiecd by r i 10 

Bt produced hj s 1 10 

s 94 

Bislio]) of Calrulln to he 
inctropohtnn 

Ills jn isdietioM 

Siipt rinlendenooofnn hhinho]! 
Riihordmntmn of hishops of 
Mndrns nnd Botnhni 

1 

j 

i 

- Ri. produced bj' s 1 10 

8 95 


Bepenled, S L U Act, 1890 

8 96 

Pensions of hishops 

Not reproduced See nolo (b) 
on s 11 3 

6 97 

Pnj’inenls where Bishop of 
Madras or Boinhaj dies on 
loj age to India &e 

Reproduced bj s 113 

8 9S 

Pensions of bishops 

Not reproduced Superseded 
by 43 Vict c 3, s 3 

E 99 

1 

1 

Consecration of jierson re- 
sident m India appointed 
to bishopric of Cnlcntta, 
Madras, or Bomhnj’^ 

Roprotiuced by s 112 

S TOO 

Visitations of bishops of Cal- 
cutta, 5 radras,and Bombay 

Reproduced by s 1 1 3 

8 101 

Limitation to salary of arch- 
deacon 

Limitation to expeneo to bo 
incurred in respect of 
bishops and archdeacons 

> 

1 

h Reproduced by s 1 1 3 

S 102 

Chaplains of Church of Scot- 
land 

Grants to other sects 

Reproduced by s 115 

Reproduced by s 1 16 

83 103-107 


Repealed, 16 & 17 Vict c 95, 
s 36 

BS 108-11 I 


Repealed, SLR Act, 1874 

B II 2 

Government of St Helena 

Not reproduced Excepted 

from repeal 

88 II3-II7 


Repealed, SLR Act, 1874 






GOVERNMENT OF INDIA [cH 


Sutioncutd 

OiafUx 

Titfc anJ 8 hori OomUxU- 

Rtmarkt, 

5 46 Win. 

r 

TU* India ClTorth WertPro- 


IV c. 52, 

Tln0*a) Aat, lE^ 


t. 1 


Repealed, 8. L. R. Act, 1890. 

^ 5 

Ptnrer to appoint a lleafrnant 
gorernor for tbo Nortb- 
Weatcrn Prorincra. 

Not reproduced. Spent. 

1 


Qaali&cation for that ofllc« 
Poirrr 1 0 d ec lore e rt cn t of t ba t 
lieuteTvant-goTwuor a — • 

Reproduced by a 55 (3) 


(i) tcmtorlra 

Not reproduced. Buperaeded 
by 28 4 29 Vlct, c. 1 7 a 4- 

7WllLrV 

( 3 )aathority 

bot reproiluced Snperaeded 
ly 174 18 Vkt c. 77 I 4 

4 i VBt 

The Tw/il* OlBacra* Salartea 


6-47 

A<rt, 1837 


I 1,3 

Lcareofabaenne | 

Aco a 8_ 

5 46 \ 1 ot- 

1 Indian BUboiM Act, 


c. 1:9, 

1 B 41 . 


V l 

Fotlongh o( bUbopa ' 

Not reproduced. Bopwieded 
J 4 * 35 c. 6a 


ForlotigbalionDCoaofbnhopa 

Not rejrodoeed. Sopeneded 
by 43 Viet. e. 3, a 3 

a. 3. 

Socood furlo gh of laahopa 

Not rcprodoeeiL Snperaeded 
by 34 4 35 Met. c. 6 j 

*■ 3 

Furtough alkrraoeo to but 

Not reproiloced. 8operaedr<l 


one bHh p at a time 

by 34 4 35 Met. c. 62, and 
43 c 3. ■- 3 - 

■“ 4 - 

AUovafwr to acting lU bop of 

\ot reprodnceih Rupcraeiled 


Qdentta. 

by 43 Met. c 3, a 3 

16 k 17 

Tb« Oorernment of India 


^’kt e, 95 

Act, 1833 


L I 

Oontlnttanceof iioirmofEaH 

Not reprodoccd. Buperaeded 


Inlia Oompanj 

by ai 4 23 3 Tct c. 106, a 1 

U 3 14. 


Repealed 8. L. R. Aet 1878. 

a. 15. 

Smpm loo of 3 4 4 WUL I\ 

Not reproduerd. See note to 


1 6 85,a. 33 ,aatodlTMooo{ 

3 44\\iU.I\ c. 85 a 38 


1 IVo^liDtotanpcraidracka. 

rupra. 


Contlnuancrof 5 io^tTIL I\ 

Not reprodtx^ 1 See note to 


c. 52, a 2. a to a| point 

5 4 6 3 \ U. IN t3 a 2 


tnml of a Imtmant-gorrT 
Oor of the North llcitcni 

1 iVorinci^ 

ruira. 
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Session and 
Chapter 


16 & 17 
Vict c 95, 
s 16 


s 17 

s 18 

8 ig 

ss 20, 21 
ss 22-24 

8 25 
s 26 

8 27 


Title and Short Contents 


Power to decl|ire that the 
Governor-General shall not 
he Governor of Bengal. 
Power to appoint a governor 
of Bengal 


Cesser of pover to appoint a 
deputy-governor of Bengal 

Power to appoint a heutenant- 
governoi of Bengal 

Service quahfication for office 
of heutonant-governor 

Power to declare and hnnt 
authority of Lieutenant- 
Governor of Bengal 

Power to constitute one new 
presidency 

Power to authorize the ap- 
pointment of a hentenant- 
governor, and to declare the 
extent of Ins authority 


Enactments as to existmg 
presidencies to extend to 
new presidencies 


Fines, forfeitures, and es- 
cheats to form pait of the 
revenues of India 
Disposal of escheats, &.c 


Bemarhs 


Not reproduced Superseded 
by 17 & 18 Vict c 77, s 5 

Not reproduced Superseded 
by appointment of heuten- 
ant-goveinoi See note to 
24 & 25 Vict c 67, s 46, 
infra 

Not leproduced Unnecessary 
now that a heutenant- 
govornor of Bengal has been 
appointed 

Not leproduced Power exer- 
cised 

Reproduced by s 55 (3) 

Not reproduced Superseded 
by 17 & 18 Vict c 77, s 4 

I Not reproduced The power 
of appointing a houtenant- 
governor was exercised and 
exhausted by the appoint- 
ment of a heutenant-gov- 

, emorof the Punjab in 1854 

Repealed, 28 & 29 Vict 0 17, 
8 3 

Not reproduced 


Repealed, SLR Act, 1878 

Repealed, 24 & 25 Vict c 67, 
8 2 

Repealed, SLR Act, 1878 

Repealed, 24 & 25 Vict c 67, 
s 2 

Reproduced bys 22 (2) (c), (d) 
Reiiroduced b} s 34 


304 


GOVERNMENT OF INDIA 


Sitstonawi 

Chapter 


TQU and Siort OoniatU. 


i6 t 17 

Vlot. o, 95 ptnrer to appoint commlMkro- 
«, _S. en to report on reform* 
propoaed by thelodlf n Lav 
Commiationefi. 


1. 32. Rejpilotiona as to Wre and 
fiirlou;;bL. 


a. Balonea ot commantW-in- 
ohlef In India aod ken- 
t enan t-goTcm ora. 


^mitted aa onneceaaary TIw 
power ooold. If neceaaaiy 
be exeiclaed vitbont exprees 
legUlatlre authority 

Bepcaded, S. L. B. Act, 1878 
Repealed by a 89. 

Repealed, S. L. B. Act, 18 S 
Reprodneed by a. 80. 


Repealed, 8. L. R. Act, 1878, 


; 18 The Goremment of Tn<*la 

C.77 Axt,ie &4 

a. I Aothority for paedn^ letten 
patent onder the Great Seal 
Oounter-ai^nature of varranta 
onder the Royal Sign Man oal 


a 3. Poarr to take temtory awlor 
th immediate autborily 
and management of the 
Ooremor-Geoeral (n Oood* 
dL 

Baring aa to lava 

a 4. r over to declare authority 
of Ooremor Ae. of Deogal 
and the North- WeatemPro- 
riocea 

a 5 Povenaa to Bengal not tranv 
ferred to Ueutmanl-Oorer^ 
nor of Bengal or Nortb- 
Weatem Prorioce* toreatio 
Ooremor-Oeoeral in Coun- 
cil. 

OoremcpT-Oeneral ol India to 
be no kmger Oorenior of 
Bengal 


|Repea]ed, S. L. R. Act, 1893 

Repealed, 6. L R. Act, 1878 
Reproduced by a 56. 


Reproduced by a 58, 
Reprodoced by a 5fi. 


. hoi reprtidaced. SpenL 


a. 7 1 Urdnltkin of IwCa 


Repealed R. L R, Act 1878, 
BrcdcflnJtlon inaixp. 
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Scsston and 
Chapter 


17 & 18 
Viet c 77, 
8 8 

21 &, 22 
Viet e loS, 
s I 

s 2 

s 3 


8 4 


E 5 
8 6 

8 7 

8 S 
8 g 
s 10 

8 II 


8 12 

13 


TifZc and Short Contents 


Act to be construed with 16 
& 17 Viet c 95 

The Government of India 
Act, 1858 

Transfer of Government of 
India to the Crown 

Defimtion of ‘ India ’ 

Government of India by the 
Crown 

Revenues of India 

Secretary of State to exercise 
poners of East India Com- 
pany 

Counter- signatures of war- 
rants 

Number of Secretaries and 
Under-Secrctaries of State 
who may sit in House of 
Commons 


Salary of Secretary of State 
and Undcr-Sccretaries 

Number of members of Coun- 
cil of India 

First members of council 

Vacancies in council 

Not less than nme members 
of the council to hai e 
resided in British India 

Jlembcrh of council to liold 
oflicc during good bcha- 
\ lour 


Removal of member on ad- 
(Ire-'S of Pnrlinmcnl 

Seal in council di'-qualificu- 
tion for Parliament 

f'alnrv of membi r^ of council 


Bcmark? 

_ - 

Not reproduced 

Not reproduced Spent , Fee 
B 2 (s I of Digest) 

See definitions in 8 124 

Reproduced by s i 
Reproduced by s 22 (i), (2) 

” Reproduced by s 2 

1 

Excepted from repeal 

Repealed, SLR Act, 1S7S 
Reproduced by s 2 (3) 

Amended by 52 & 53 Vict 
c 65, s I Reproduced by 
E 3 (0 

Repealed, SLR Act, 1S7S 
Repealed, SLR Act, 1S92 
Reproduced bj s 3 (3) 

SiipcrFedcd bj 32 «S. 33 Vitt 
c 97, s 2, excejil as (o mem- 
bers appointed under 39 
Viet c 7 RcprodiiciMl b\ 

E 3 (<"’) 

Reprodiiccil bv « 3 (S) 

RcprodiiLCil bv s j 

Rc product d bv - 3 19^ 


ILHI I v 


X 




3o6 government of INDIA [cH 


Ew*oKa*d 

Chapter 

Tide and Shori OohIoiU. 

JUnark*, 

-I 33 

Viet. 0. 106, 
i. 14- 

t 

Repealed 33 4 33 Viot. 0. 97 
B. 5 which seotloQ Is re- 
pealed by S.L.R. Act, i88y. 

u. IS 16. 

EctftbUfhment at Bomteryol 
Bute. 

' Beprodoeed ft. iS 

*■ 17 

Compeoafttlon to ofllcon 

Repealed, S. L. R. Act, 1878 

1. iB. 

Boxwrftimaftbkia sDowmoce to 
officen trajxsfared frm 
bomeoiftbUfthmentof Bftst 
ladlfti CcmfMinj to Scuro- 
tftrj of Stftta ft Mtablifth 
mmi. 

SaperftQnoAtkn ftUowmnoe to 
ofOoen ftppototod on Se0ro< 
Ury of Stfttoft ofttftbfUb* 
meat. 

but reprodooed. Personal. 

Reproduced by •. 19. 

■. 19. 1 

DnUea of CooaoQ of lodi* 
Slfutnre ftad ftddraft of 
orden, te. ^ 

Reprodocod by ft. 6. 
Reprodocod by a. 1^ 

1 . 3 a 

Oomnutteeft of eonaeQ, &0. 

Bepitdoccd by ft. II 

ft. 31 

Yle^iroftideDt of eoanofl 

Reproduced by ft. 8 (:), (3). 

ft. sz. 

QaoramafooonoU ' 

Who to predde ftt moeUn^ 
CoaoeU mftj ftct noiwitb- 
■tftmling TftccDoj 

Meetings srlini to be behl 

Reprodooed by ft. 7 (i). 
Reproduced by a. 6 (3). 
Reproduced by b. 7 (3) 

Reproduced by b. 9. 

ft. 3 J. 

IVocrdore ftt meeting* 

Reproduced bya. 10. 

tft. ^ & 35 

SabmlaiiaB of orders tooosm- 
eil ftod record of optnloos. 

Reproduced by b. 12, 

ft. 36 . 

Proriftion for cftse* of urgooey 

Rejxodoeed by b. 13 

ft. 37 

Commomcftticm of wcret or 
ders to lodU. 

Reprodocod by «. 14 (i^ 

ft. 33. 

ft. 'O- 

Secret dlspatcbes to EngUnd. 
Appointmeat by Crown of — 
Gorernor-grfrerftl 

Fourth ord nary member 
of pOTcmor generaJ s 
eoanclL 

Ooremofs of pmhlencice. 
Ad T ocft t es-genenJ 

Reproduce*! by •, 14 (j^ 

Reprwloce*! by a. 37 

ReproJei! R.L.R. Act, 1878 

ncpfo«litcetl by ■ 50 (3). 
Reprodaced by a. 109. 
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Session and 
Chapter 

Title and Short Contents 

jRcmarl s 

21 I'o 22 


y 

V]ct c 106, 

Appointment of i^iembcrs of 

Repealed, SLR Act, 1S78 

8 29 

councils of governor-gene- 


{continued) 

ral and governors 3 



Appointment of lieutenant- 
governors 

Reproduced by s 55 {2) 

s 30 

Regulations as to tho making 
of appoititments in India 

Reproduced by s 90 


Power to lestore officers sus- 
liended or removed 

Not reproduced 

s 31 


Repealed, SLR Act, 1878 

8 32 

Regulalions for admisbion to 
covenanted civnl service 

Reproduced by s 93 

8 33 

Cadetsliipa and other appoint- 

Reproduced m substance by 


ments 

s 20 (l) 

s 34 

Regulations for admission to 
cadetships 

Spent , 

8 35 

Selection for cadetships 

Reproduced m substance by 
B 20 (l) 

8 36 

Mode of making nominations 

Not reproduced Virtually 


for cadetships 

repealed by abolition of 
Indian Army 

S 37 

1 

I Regulations as to appoint- 
ments and admission to ser- 
vice 

Reproduced by s 20 (2) 

8 38 

Removal of officers by Ciown 
to be communicated to 
Secretary of State in 
Council 

Reproduced by s 21 (i) 

8 39 

Property, &c , of East India 
Company — 



To vest in Cronm 

Not reproduced Spent 


To be applied for purposes 
of Government of India 

Reproduced by s 22 (3} 

s 40 

Power of Secretary of State — 



(i) To sell, mortgage, and 
buy property 

Reproduced by p 31 


(2) To make contracts 

Reproduced by s 32 (i) 

8 41 

Control of Secretary' of State 
over rev cnucs of India 

Reproduced 83' s 23 






3o8 


GOVERNMENT OF INDIA 


[cH 


Serstomand 

Ciapter 

Ttilt attd Skori Content*. 

JUmart*. 

JI k 22 
Mctc 106, 

L 4a. 

c 

Applicfttion of nrrcooea. 

Money Tested Id Crown 
or ftoorning from qifopefty 
to be ftpjdled in sld of 
rorenaeft. 

j" Reproduced by a, 33. 


Account of Becretsry of State 
in Coaocil with Bank. 

Reproduced by a 35 

a. 44. 


Repealed S. L. B. Act, 1878. 

45 

Stookaoooantsto beoicned at 
Bank. 

Erery ssoh account to be a 
pnbho ftocoant. 

Noi reproduced Spent. 

Reproduoed by a 35 (5). 

a. 46. 


Repealed, S. L. R. Act, 1878. 

•■47 

Powoo of Secretftfy of State 
•4 to Mle and pnrehaae of 
•took. 

Beprodueed by a -3, 

•.4S. 

EHcpoaai at other fteeariticw 

Beprodoecd by ». ay 

ft. 49. 

Exerdw of borrowiag powm. 

Be]TodDC«d by ft. 23 

ft. 50. 

Forgery of bonds 

Repealed, S. L. B. Act, iSo^. 

ft.51 1 

System of laauiog varranta 
for payment 

Not reprodoced. Boporaeded 
by Order In Council of 
Angust 37 1861. 

ft. 52. 

Audit of lodlan accounla 

Reprodoced by a 30. 

»■ 53- 

Aceonnta to bo annually lakl 
before rarUameot 

Reprodneed by a 29. 

*• 54- 

Commtmlcatkn to Parliament 
of order* for commeodng 
hofttihtier. 

Reprodoced by a 16. 

ft. 5c 

r\pco*ea of military opera 
tiofrt beyond fb froDtier | 

Reproduced by a 34. 

ft. 56. 

Jlintary and naral form of j 
Iji t India Company trano- ; 
fcrred to the Crown. j 

Not rcpnxlueed. 

^ $ 

Iml an furces of C'losn 

Not reprmlueeiL Superseded 
by 3j 1 24 \lct. e loa 

ft. ilS 

Serraotr of Ea t Iitdia Com- 
pany tranafeired to the | 

Not reproduced. 


1 CrtrtTiL 
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Session and 
Chapter 

Title and Short Contents 

Remarks 

21 & 22 
Vict c 106, 
s 59 

Orders of East India Com- 

> 

Reproduced by s 123 

s 60 

pany * 

Cesser of functions of pro- 

Not reproduced Spent 

s 61 

pnetois and directors of 
East Eidia Company 

Board of Control abolished 

Not reproduced Spent 

s 62 

Records, , of East India 

Not reproduced Spent 

s 63 

Company to be delivered to 
Secretary of State in Coun- 
cil 

Exercise of powers of gover- 

Reproduced by s 84 

s 64 

nor-geueral before taking 
seat in oonncil 

Existing provisions to be 

Not expressly reproduced See 


appbcable to Secretary of 

general saving ms 121 

S 65 

State in Council, &c 

Rights and liabilities of the 

Reproduced by s 35 (i), (2) 

s 66 

Secretary of State in Coun- 
cd 

Repealed, SLR Act, 1878 

8 67 

Treaties, liabilities, and con- 

Reproduced by s 123 

s 68 

tracts of East India Com- 
pany 

Secretary of State and Conn- 

Reproduced by s 35 (3) 

ss 69, 70 

cil of India not personally 
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CHAPTER iV 

f 

ArPLICATION or ENGLISH^ LAW TO NATIVES OF 

INDIA ’ 


Engli^^ii law was introdiicccl into India by (he chai lei’s Intro- 
imdci w’hich courts of justice wcic established for the lluee Enghsli 
X)i esidcncj’^ lowuis of Madras, ]?oinbay, and Calcutta 
chartcis introduced (he lilnglish coninion and statute law^ ni 
force at the time, so f,ir as it w'ns applicable to Indian cncum- 
stanccs The piecise dale at w^hich English law' w’as so 
introduced has been a niattci of controvoisy For instance, it 
has been doubted wdiclhcr the English statute of 1728, under 
which Nuncoiimr w'as hanged, w'as in force in Calcutta at the 
time of Ins trial, 01 of the commission of his offence So also*’ 
there has been room foi argument as to wdicthcr particular 
English statutes, such as the Mortmain Act, arc sufficiently 
applicable to the circumstances of India as to bo in force 

^ This chapter is liascd on a paper read before the Society of Coiiipaintive 
Legislation in i8g6 

Among ihc most accessible authorities on the subject of tins chapter 
are Harington’s Analysis of the Bengal Bcgulations, Beaufort’s Digest of 
the Criminal Law of the Presidency of Fori William, the introduction to 
Morley’s Digest of Indian Cases, the editions published by the Indian 
Legislative Department of the Statutes relating to India, of the general 
Acts of the Governor-General in Council, and of the Provincial Codes, 
and the Index to the enactments relating to India The numerous 
volumes of reports by Select Comnuttees and by the Indian Law Com- 
missioners contain a mine of information ivliich has never been properly 
worked 

The best books on existing Hmdu law are those by IMr J D Mayne 
and by West (Sir Raymond) and Buhler, written for the Madras and Bom- 
bay pomts of view respectively Sir R K Wilson has published a useful 
Digest of Anglo-Mahomedan law Reference should also be made to the 
senes of Tagore Law Lectures Mr C L Tapper and Sir W H Battigan 
have written on the customary law of the Punjab 

On the general subject dealt with by this chapter see Bryce, Studies in 
History and Jurisprudence, Essay 11 
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thore ^ Bat Indian l^wlation and particularly the onoot- 
mont of the Indian Penal Code has fwt at reet moot of these 
qaestions 4 

George n b oharter of 1753 whwih reconatituted the mayors 
courtB m the three presidenoy to^ns of Madras Bombay 
and Calcutta eipreesly eiowpted from their junsdiotion all 
suits and actions between the Indian natiree only and 
directed that such suits and aotiona should be determmcd 
among thomselvoB unlees both partiee should Bubmit them 
to the determination of the mayor s court But Bpooordmg 
to Mr Morloy it does not appear that the native Inhabitants 
of Bombay were ever actually exempted from the jurisdiotion 
of the mayor’s court or that oi^ peculiar laws wore admmis 
tored to them m that oonrt * 

It WEB not however until the East India Company took 
over the active adnunistration of the province of Bengal that 
the question of the la'ff’ to be applied to natives assumed 
a Benoualy practical fonm In 1771 the Court of Directors 
announced their intention of standing forth as Diwan in 
other words of assuming the admirustration of the revennes 
of tho province a process which involved the establishment 
not merely of revenue officers, but of courts of civil and 
criminal justice In tho next year Warren Hastings became 
Governor of Bengal and one of his first acts was to lay down 
a plan for tho administration of justice in the interior of 
Bengal What laws did ho find In forpo ? In criminal coses 
the ilohomodan Government had established its own criminal 
low to tho exclusion of that of tho Hindus But m ohril 
cases Mahomedam and Hindus reopectivoly wore governed 
by tlien personal laws which claimed diWno authority and 
were enforced by a religious os well os by a civil sanction 

Thf qoftUoo i «t Icfi|(th hi llf Whltkrj 8tokf* ■ jirfface to 

the firrt edltioo of The Older Stetatce relsthiB to lodia, rrjwlnfed In his 
CbOcctlcn of Ftetotet rcUtlnf to lodU (Calcotla, i88l>. Bee alK> the 
Vdjnr of Lyo tr EaM l»d»a Compn 5 3 State TrisLi, h 8., 647 and 
the other nnthoritke dted in note (o) to ». 106 of tho Difwt 

iloriey • Introduetioa* p. dxia. 
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Tlie objecfc of tlic East India Company was to make as Gradual 
little alteiation as possible in the existing state of tlungs non'o/^' 
Accordingly the conntiy couits Avoie rtXiuired, 111 the adininis- ^ 

tration of criminal justice, to be guided by Mahomedan law 
But it soon appealed that there weic poitions of the Maho* 
inedan law w’^hich no civih/ed Government could administei 
It ivas impossible to enforce the law of letahation for niuidoi, 
of stoning foi sexual iminoiality, or of mutilation for theft, 
or to recognize the incapacity of unbeheveis to give evidence 
in cases affecting Mahomedans The most glaring defects of 
Mahomedan laiv ivcio removed by legiilations, and an mtei- 
esting picture of the criminal law, so patched and modified, 
as it was admmisteied in the countiy courts of Bengal about 
the year 1S21, is given in Mi Harington's Analysis of the 
Bengal Regulations’ The process of repealing, amending, 
and supplementing the iMahoraedan criminal law by enact- 
ments based on English principles went on until the klaho- 
medan law was wholly superseded by the Indian Penal Code 
m i860 ® A general code of criminal procedure followed in 
1S61, and the process of superseding native by Euro2)ean law, 
so far as the administiation of criminal justice is concerned, 
was completed by the enactment of the Evidence Act 
of 1872 

With lesxiect to civil rights, Warien Hastings’ plan of 1772 Observ- 
directed, by its twenty- thud lule, that ‘ m aU suits regarding native 
marriage, inlieritance, and caste, and other ^ lehgious usages 
and institutions, the laws of the Koran with lespect tola^^ 
Mahomedans, and those of the Shaster with respect to Gentus 
(Hmdus) shall be mvanably adhered to ’ ‘ Moulavies or 

Brahmins ’ weie duected to attend the courts foi the purpose 

^ See also Sir R K Wilson’s Inirodiichon to Anglo~ Mahomedan Law, 
p 1 1 3 , and for a description of the criminal law of India as it existed in 
1852, see the evidence given in that year by 3 Ir F SLUett before the Seleet 
Committee of the House of Lords on the East India Company’s Charter 

® It had been previously superseded, in 1837, Witten code in the 
Bombay Presidency (Morley, Digest, Introduction, pp cliv, clxxvi) 

* The use of ‘ other ’ iinphcs that marriage and inheritance were treated 
as religious institutions 
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of eipounding tho law and giving Msmtance m framing the 
decree* ’ 

The famoufl Regnlitmg Act of 1773 empowered the 
Governor General and CounoO of Bengal to make rule* 
ordinance* and regnlationa for the good order and civil 
government of the eettlemenV at Fort William (Calontta) and 
other factories and place* snbordinate thereto and m 1780 
the Government of Bengal exeroieed thia power by iMHing 
a code of regulationB for the adnmuatration of juBtioe which 
contained a eeotion (27) ombodying the proviBions and exact 
words of Warren HaatmgB regulation, A revised code of 
the following year re-enaoted thin section with the addition 
of the word succetflom 

The English Act of 1781 (21 Geo HI 0 70) which wa* 
passed for amending and explaining the Begulatlng Act 
reoognized and confirmed the prmoiplee laid down by Warren 
Hastings 

*> Whilst empowenng the Supreme Court at Calontta to hear 
and determine all manner of actions and snits against all and 
singular the Inhabitants of Calontta it provided (s 17} that 

their inhentonoo and saecession to lands, rents and goods, 
and all matters of contract and dealing between jiarty and 
party shall he determined m the case of Jlahoraedana by 
the laws nnd nsnges of the Slahomedans and in the case of 
Gontus (Hindus) by the laws ond usage* of Gentus and 
where one only of Gio parties sliall bo n llahoraodan or 
Gontu by the laws and usage* of the defendant It wont 
on to enact (a 18) that In order Umt regard sJiould be luxd 
to the civil nnd religions usage* of the said natives, the rights 
and authonties of fatliors of families and masters of faniihc* 
according oh the same might ha\o been exorcised by tlio Gontu 
or Maliomedan law sliall bo prowerved to them respecti'olj 
witliin their said families nor slinll anj acts done in conso 
quence of tlio rule and law of casto respecting tho menibem 
of the anid families onlj be hold and adjudged a crime 

Thi UiTtHloo rr-pralH hy A I XI of i8d| 
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although the same may not be held justifiable by the laws 
of England ’ Enactments to the same elTect liave been 
intioduced into numeious subsequen,^ English and Indian 
enaetments ^ 

These piovisions of the* Act of 1781, and the corresponding 
pio^usions of the Act of 1797 lelatmg to the recorders’ couits 
of ]\Iadras and Bombay (afterwards supeiseded by the 
supremo courts, and now by the high courts), are still m foice, 
but aie not included m the list of English statutory pro- 
visions winch, under the Indian Councils Act of 1861 (24 
& 25 Viet c 67), Indian legislatures are jiiecluded from 
alterrng Consequently they are alterable, and have m fact 
been materially aftected, bj’’ Indian legislation For instance, 
the native law of contract has been almost entirely super- 
seded by the Contract Act of 1872 and other Acts And 
the respect enjoined for the rights of fathers and masters of 
famihes and for the rules of caste did not prevent the Indian 
legislature from abolishing domestic slavery 01 suttee ^ 

A Bengal regulation of 1832 (VII of 1832), whilst re-enact- The Lex 
ing the rules of Warren Hastings which had been embodied 
in pievious regulations, quahfied then application by a pro- 
vision which attracted little attention at the tim^, but after- 
wards became the subject of consideiable discussion^ It 
declared that these rules ‘ are mtended and shall be held to 
apply to such persons only as shall be bo 7 ia fide professors of 
those rehgions at the time of the application of the law to 
the case, and were designed for the protection of the lights 
of such persons, not for the deprivation of the rights of others 

^ See e g 37 Geo m, 0 142 (relating to the recorders’ courts at l^Iadras 
and Bombay), ss 12, 13 , Bombay Regulation IV of 1827, s 26 , Act TV 
of 1872, s 5 (Punjab), as amended by Act XU of 1S7S , Act HI of 1873, 

8 16 (Madras) , Act XX of 1875, s 5 (Central Provinces) , Act XVHI of 
1876, 8 3 (Oudh) , Act Xn of 1887, s 37 (Bengal, North-Western Provinces, 
and Assam) , Act XI of 1S89, s 4 (Lower Burma) , and clauses 19 ''■nd 20 
of the Charter of 1865 of the Bengal High Courts, the corresponding clauses 
of the Madras and Bombay Charters, and clauses 13 and 14 of the Cliarter 
of the North-Western Provinces High Court 

^ See Morley’s Digest, Introduction, jip clxxiii, clxxxiii 
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WhenoTer therefore in any civil suit the parties to puoh 
siuta may be of different penraaaions ■where one party ahall 
bo of the Hindu and tl^ other of the Mohomedan perfluauion 
or where one or more of the partiofl to suoh suit shall not 
be either of the Mahomedan or Hitdu pereiiaflion, the laws 
of thoeo rehgiottfl shall not bo permitted to operate to deprive 
such party or parties of any property to which but for the 
operation of such laws, they would have been entitled. In 
aD Buoh caeee the decision shall be governed by the pnnoiplee 
of justice equity and good oonsoienoe it being oleariy 
understood however that this provision ahall not be con 
sldorod as justifying the introduotion of the English or ony 
foreign law or the appbcation to snoh eases of sjiy rules not 
sanctioned by those prmoiplee. 

In the year 1650 the Government of India passed a law 
(XXI of 1850) of which the object was to extend the pnnoiple 
of this rognlation throughout the temtones subject to the 
^government of the East India Company It declared that 
So much of any law or usage now in force within the tern 
tories subject to the government of tlie East India Compare 
08 inflicts on any jxirson forfeiture of nghtj or ^ property 
or may be held in any way to impair or affect any right of 
inhontanco by reason of lus or her renouncing or having 
boon oioludod from the communion of any religion or being 
dopnved of caste shall ocaee to be enforced as law in the 
courts of the East India Company and m the courts estab- 
lisliod by Royal charter 'within the said temtories 

This Act winch was known at the time of its passing os 
the Lex Loci Act * and is stUI In force, excited consldomblo 
opposition among orthodox Hindus os unduly fa>ouring 
coni'crts and has been cntioiaed from the Hindu point of 

‘ An Sllcnipt hu b«n m»de to srRv® thst tbCi pliniw wo an acckknUl 
mliprlnt foe rigfaU «/ propprtj But tbrn taom* no fonodatkm for thh 

Tht* title U a mUnotnef It waa iwofwrly applied to otKer prorlaJona 
which were anharqoenUy dropped. Seo tbo Tkkner of lir Cameron 
heforo the Select Committee of the IIouw of Lordi la 1852 
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view vitli respecl to ils operation on tlio guaidianslup of 
cliildrcii in a case wheio one of tv o patents had been converted 
from Hinduism to IMahomedanism ^ , 

It vull have been observed that Wanen Hastings’ rule Law ap- 
and the enactments ba^cd uiion it ap^ily only to Hindus and persons 
iMabomedans There are, of ooursc, many natives of India 
who are neither Hindus nor Llahomedans, such as the Poitu- nor 
guese and Aimeman Chiistians, the Paisces, the Sikhs, the mccluns 
Jams, the Buddhists of Biiima and elscwheio, and the Jews 
Tlio tendency of the coiiits and of the legislatmes has been 
to apply to these classes tlio spiiit of Wanen Hastings’ title 
and to leave them m the enjoyment of family law, except so 
far as thc3' have shovm a disposition to place themselves 
under English law 

When lyiountstuart Elphmstone legislated foi the tern- Rules as 
tones then recently annexed to the Bombay Pi esidency, usage m 
Anglo-Indian admimstrators had become aware that the 
sacred or semi-sacred text-books were not such trustwortlr^ Punjab 
guides as they had been supposed to be in the time of Wanen 
Hastings, and that local or peisonal usages played a much 
more important part than had jireviously been attiibuted 
to them Accordingly, the Bombay regulation deviated from 
the Bengal model by giving piecedencc to local usage over 
the wntten Mahomedan or Hindu law^ Regulation IV of 
1827 (s 26), which IB BtiU m force m the Bombay Piesidency, 
directed that ‘ The law to be obseived m the trial of suits 
shall be Acts of Parliament and regulations of Government 
apphcable to the case , in the absence of such Acts and 
regulations, the usage of the country m which the suit arose , 
if none such appears, the law of the defendant, and, m the 
absence of specific law and usage, justice, equity, and good 
conscience alone ’ The same prmciple has since been apphed 

^ It 18 also important to observe that the Llabomedan criminal law Iiad 
not been introduced mto tbe territories under Bombay to anything like 
the same extent as mto Bengal See on this subject the Judicial Letters 
from Bombay of July 29, 1818, pars 186 seq , pnnted m the Reports to 
Parliament on East India Affaiis for the year 1819 
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to the Punjab whaoh ib pre-eminently the land of oufltomary 
law and where neither tho eacred text-booka of the Hindus 
nor those of the Mahoipedana supply a safe gmde to the 
usages actually observed In this provinoe the Punjab Laws 
Act ^ expressly directs the courts tb observe any custom 
applicable to the parties conctrned which is not oontrary to 
justioe equity or good conscience and has not been altered or 
abolished bylaw or declared by competent authontyto be void 
Native Chnstiaus have for the most part placed themselvofl 
or allowed tbema Wee to be placed under European law 
As long ago as 1836 tho Armenians of Bengal proeented 
a jiotition to the Governor Generah in which after setting 
forth the destitution of their legal oondition th^ added 
As Armenians have ceased to be a nation since the year of 
our Lord 1375 and no trace of their own law is now to be 
discovered* your petitionars humbly submit that the law 
of England is the only one that can, upon any sound principle 
^ allowed to prevail * 

The Parsees have obtamed the enactment of an mteetate 
succession law of therr own (XXI of 1865) 

In matters for which neither the authority of Hindu or 
Mohomedan text-books or advisers nor the regulations and 
other onootmeats of the Government supplied sufficient 
guidance the judges of the civil courts were usually directed 
to act in accordance with justice equity and good oon 
science. An Englishman would naturally interpret tJioeo 
words OS meaning such rule* and principle* of English law 
fls ho liappencd to know and considered apphcablo to tho 
cose and tlius under tho influence of English judges native 
law and usage wore without express legislation, largely 
supplemented modified, and superseded b> English law 
Tlie Inquiries and reports which preceded tho Clmrter Act 
f of 1853 directed attention to tho unsatisfaotorj oomlltion 
I\ ot 1871, ■. 5 u altpml by XII of 1878 a. i 

ThK of cociTO I BUTcIy tbe •ttlrmrol of tl>r IVnjiml Amwiltni of 
Ser Darrrir Llmdft J'llukMrt il Dntl pp. iiOKqq. 
llixiry B Introiltirllofi Jt Ixxxril 
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of the law m Buti.sh India at that tune, and, in paiticular, cimrto 
to tlie ficqucnt ddficulty of ascei taming wliat tlio law was 
and Mhcrc it was to be found Tin judges of the Calcutta 
Supremo Court, after describing genciallj’" the state of the 
law , went on to say ‘ In this state of circumstances no one 
can pionounce an opinion or' form a judgement, hoAvever 
sound, upon any disputed right of persons respecting which 
doubt and confusion may not be laised by those who may 
choose to call it in question , for very feiv of the pubhc 01 
persons in office at home, not even the law officcis, can be 
expected to have so comprehensive and cleai a view of the 
Indian system as to know readily and familiarly the beaimgs 
of each part of it on the rest There aie English Acts of 
Parliament specially provided for India, and others of which 
it IS doubtful whcthei they apply to India wholly, or m part, 
or not at all Theie is the English Common Law and Con- 
stitution, of which the application is m many respects stiU 
more obscure and perplexed , Mahomedan Law and Usage. 

Hindu Law, Usage, and Scripture , Charters and Letters 
Patent of the Crown , regulations of the Government, some 
made declaredly under Acts of Parliament particulaily 
authorizing them, and otheis which are founded, as some say, 
on the general powei of Government entrusted to the Company 
by Parliament, and as otheis asseit on then rights as suc- 
cessors of the old Native Governments , some legulations 
requiie registry in the Supreme Comt, otheis do not, some 
have effect generally throughout India, others aie pecuhai 
to one presidency or one town There are commissions of 
the Governments, and circulai orders from the Nizamut 
Adawlut, and from the Dewanny Adawlut , treaties of the 
Crown, treaties of the Indian Government , besides inf eiences 
drawn at pleasure from the application of the “ droit 'puhlic'' 
and the law of nations of Europe, to a state of circumstances 
which wiU justify almost any construction of it, or qualifica- 
tion of its force ^ ’ 

' See Hanwrcl (1S33), xvin 729 
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Firrt It WBS for the porpoee of remedying this unfiatififactoiy 

state of things that an Indian Law ConumsBion was appointed 
under tho Charter Aot qf 1833 with Macaulay at its head. 
The oommiBaion flat for many years and produced several 
volumefl of reports which m some oases sopphed the basis 
of Indian l^islatlotL But was not nntfl. i860 that tUo 
Indian Penal Code, its moet important oohievemont was placed 
of Indian Statute Book The first edition of the Code 

of Civil Proooduro hod been passed in 1859 and the first edition 

Proec- of the Code of Criminal Procedure was passed m 1861 ' Tho 
luTp *c. 2^^ Prooedure has been Bnpplemonted by the Evidence 
Aot (I of 1872) and the Limitation Aot (XV of 1877) and by 
the Bpeoifio Relief Aot (I of 1877) which stands on the border 
land of substantive and adjeotivo law These Acts apply to 
all persons m Brituh India whether Enropean or native and 
wholly displace and supersede native law on the subjects to 
which they relate 

rBut when the tune came for codifying the snbetantive 
oivil law it was found necessary to steer clear of and 
make oxceptions with respect to important branohoe of 
native law 

IwlUa Tho Indian Succession Act 1865 (X of 1865) which is 
Act. based on English law ts declared by s 2 to constitute subject 
to certain exceptions, the low of British Inxiia applicable to 
all cases of intestate or testamentary succession. But tho 
exceptions are so wide as to exclude almost all natives of 
India The provisions of tho Aot are declared (s 331) not 
to apply to the property of any Hindu Ifahomcdan or 
Buddhist And tho Govornnient of India is ompoworod 
(s 332) to exempt bj executive order from tho operation 
of the whole or any part of tho Aot the mombenj of any race 
sect or tnbo in British India to whom it maj bo considered 
impossible or inexpedient to appl^ tlioeo proMslons Two 
classes of persons luvvo availed themselves of this exemption 
— Native Cliristlans in Cootg and Jews in Aden- Tlio former 
‘ Tbcw srt now rriswoted Ljr Act Vlt of i 83 a snd Art t of :8oS. 
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class wished to ictam then native lulcs of succession, not- 
AMlhslanding their convcision to Christianity. The Jews of 
British India liad agiced to place tf^cniselves under the Act, 
hut it was not until some twenty years after the Act had 
beconio law that the Jevs of Aden, who lived m a terntoiy 
which IS technically pai t of British India, hut who still ohsorved 
the ^Mosaic law of succession h discovered that they were 
subject to a nev* law in the matter of succession They 
pclitioncd to he released fioiii iLs piovisions, and wcie by 
executive order i emitted (o the Pentateuch 

The opciatioii of Ihc Indian Succession Act has, howevei, 
been extended by subsequent legislation 

The Oudh Estates Act, 18S9 (I of 1869), oxpicssly enabled 
the taluqdars of Oudh to disjiose of then estates by will, and 
applied ceitam piovisions of the Indian Succession Act to 
their wills 

The Hindu Wills Act (XXI of 1870) apiihed certain of its 
provisions — ^ 

(1) To all wills and codicils made by any Hmdu, Jama, 
Sikh, or Buddlust, on or after Septembei i, 1870, ivithm 
the territories subject to the Lieutenant-Governor of 
Bengal, or the local hmits of the ordinary origmal civil 
jurisdiction of the High Courts of Judicature of Madras 
and Bombay , and 

(2) To all such wills and codicils made outside those terii- 
tories and limits so far as relates to immovable property 
situated within those teiritories or limits 

But nothing in the Act is to 

(3) Authorize a testator to bequeath property which he 
could not have ahenated inter mvos , or 

(4) Deprive any persons of any right of maintenance of 
which, but foi the Act, he could not deprive them by 
will , or 

(5) Affect any law of adoption or intestate succession, or 

^ See the ruhngs in Zelophehad’s case. Numbers xxvii 6, xxxva i , and 
the chapter on Le Droit Isra^hte m Dareste, Etudes (T Etstotre du Droit 
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(6) Antbonxo any Hmdii Jama Sikli or Buddhist to 
create m property any mtereet which he could not have 
^ created before September i 1870 

Prob«te The Probate and Administration Act 1881 (V of 1881) 
which extends to the whole of British India apphes most of 
tioo Act m Succeedon Act 1865 with rcepoot to probate 

and letters of admrmatration, to the case of every Hindu 
Mahomedan Buddhist^ and person exempted under s 332 of 
the Indian Suoceesion Act dying on or after April i i58i (s 2) 
The same section providca that a court is not to receive 
application for probate or letters of administration until the 
local Qovemmout has with the previous sanction of the 
Governor General m Council by notification in the official 
Gazette anthorized it so to do Such notifications have 
boon since given by the local Govonunents. The Act liow 
ever is moroly a pernuBSivo measure and autlionzos but 
does not require application fcff probate or odmmistratiom 
\nd It must be romembored that Hmdns do not os a rule 
make wQls 

ImlUn The Indian Contract Act (IV of 1872) docs not cover the 
whole field of oontraotTaw but so far as it extends is general 
m its apphoation. and supersodm the native law of contract 
Howovor it coutams a saving (s 2) for any statute Act or 
regulation not thereby expressly repealed and for any usage 
or custom, of trade or inoident of conlrant uot ttumuaisteut 
with its provisions The saving for statutes has been held 
to include the enactment of George HI under which matters 
of contract arc withm the presidency towns but not else- 
where directed to be regulated by the personal law of the 
party and thus paradoxically enough certain rules of Hin du 
law have maintained their footing in tlio last part of British 
India where the} might have been expected to survive * 

The Isegotlflblo Instruments Act i88r which corresponds 
nj«u Act to and formed the precedent for the English Bills of Exchange 
Act extends to the whole of British India but Is declared 
See note («} to 1. 106 ol DignU 
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(s i) nol to aflccfc anj’’ local usage relating to any instiunient 
in an Oiiental language It tlierefoie jireserves tlic customaiy 
rules as to the construction and effect of ‘ liundis,’ oi native j 
biUs of exchange and promissory notes, except so fai as those 
rules are excluded by ^le agreement of the parties ^ 

The Transfer of Propcity *Act, 1882, which lays down Transfer 
rules vnth respect to the sale, gift, exchange, moitgage, and pg^ty Act 
leasmg of land, and on otlier points supplements the Conti act 
Act, does not apply to tlic Punjab 01 to Burma (except the 
town of Eangoon) , and, within the parts of India to which 
it extends, it reseites, 01 keeps 111 opciation, native lules and 
customs on certain imxioitant subjects Foi instance, nothing 
in the Act is to affect the xnovisions of any enactment not 
theieby exjiressly rcxicalcd, e g the Indian Acts winch 
expressly save local usages 111 the Punjab and olsewheie 
And nothing in tlio second chaptei, which 1 elates to the 
transfer of property by the act of jiarties, is to affect any 
rule of Hindu, Mahomedan, or Buddhist law (s 2) The 
visions as to mortgages recognize and regulate foims of 
security in accordance with native as well as Enghsh usage 
Local usages wth lespect to appoitionment of rents and 
other periodical payments (s 36), mortgages (s 98), and 
leases (ss 106, 108), are expressly saved And finally, there 
IS a general declaration (s 117) that none of tlie pi o visions 
of the chapter relating to leases are to apply to leases for 
agrieultural purposes, except so far as they may be apphed 
thereto by the local Government, with the sanction of the 
Government of India Thus the apphcation of these pro- 
visions is confined within very narrow hmits The law 
relatmg to the tenure of agricultural land is mostly legulated 
by special Acts, such as the Bengal Tenancy Act (VIII of 
1885), and the similar Acts for other provinces 

The Indian Trusts Act, 1882 (II of 1882), which codifies ^usts 

Act 

the law of trusts, does not apply to the province of Bengal 

^ It IS said, however, that the Indian banks refuse to discount hundis 
Unless the parties agree to be bound by the Act 
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or to the Premdenoy of Bombay And nothing in it is to 
affeot the rulee of Mahomedan law as to wakf or the mutoal 
relations of the membera of an undivided famity as deter- 
mined by any oustomory or personal law or to apply to pubho 
or private religious or ohantoble endowments (s i) 
Eawmeoti The Indian Eosomonts Act 1883 (V of 1882) which is m 
force in most parts of India outside Bengal ^ also embodies 
pnnoiplee of Enghali law but is not to derogate from certain 
Goiienmient and oostomary rights (0 1) 

3 u*nlUa The Guardian and Wards Acts 1890 (VUl of 1890) which 
IVirdj deolart 38 tho law with respeot to the appomtment dntice 
^ rights, and hahihtiea of guardians of mmors * provides (s 6) 
that in the case of a minor who is not a European Bntiah 
subject nothing m tho Act is to bo oonstrued as takiug away 
or dert^tmg from any power to appoint a guardian wluoh 
B vabd by tho law to which the minor is snbjoot And in 
tho appomtment of a guardian the court is subject to certain 
directions to bo guided by what cora>slenily Uoff io 

icAtcA Me fntnor ts subject appears m the oiroumstanoee to bo 
for the welfare of tho mmor (s 17) 
ol The law of torts or oivil wrongs, as administered by the 
courts of Bntiah India whether to Europeans or to natives. 
Is practically English law The draft of a bill to codify it 
was prepared some years ogo but the measure has never been 
introduced. 


oabjrcti If WO BUTVoy the whole field of law as administered by the 
British Indian courts and examine the extent to which it 
consists of English and of native law rcspeotivoly we shall 
•peetlreljr find that Warren Hostings famous rule though not binding 
on tho Indian legislaturca, still indicates the cisjw of subjects 
witli which tho Indian legislatures have been chary of inter 


lU opcrmlloa wn cxtrodnl Ly Act VTII of 1891 
Tbf ago ot maJorUy for rcraont domkllod in BritUh India U by Act 
I\ of 1675 (a» amended a. 5a of Act \TII of 1890) fixed at Hfhtem, 
except where before tbo attainment of thalape a ifuardlan baa been appointed 
for the minor by the coorl or hla property baa been placed under the aaper 
inteodeoce of tho Coart of ttarda In which caae the minority laata nntil 
twenty-ooe. 
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fenng, and whicli tliey have been disposed to leave to the 
domain of native law and usage 

The criminal law and the law of civil and ciiminal piocedure 
are based wholly on English pimciples So also, subject to 
some few exceptions aro the law of contract and the law of 
torta, or civil vT?ongs • 

But within the domain of family law, including the greater 
Xiait of the law of succession and mlieritance, natives still 
letain their peisonal law, eithei modified 01 formulated, to 
some extent, by Anglo-Indian legislation Hindus retain 
then law of maiiiagc, of adojition, of the joint family, of 
partition, of succession Mahomedans retain then law of 
maniage, of testamentary and intestate succession, and 
of ivaLf or quasi-iehgious trusts The important bianch of 
law relating to the tenuie of land, as embodied m the Rent 
and Revenue Acts and legulations of tlie different provinces, 
though based on Indian customs, exhibits a struggle and 
compromise between English and Indian principles ^ 

It will have been seen that the East India Company began Attempt 
by attempting to govern natives by native law, Englishmen nanvirij 
by English law This is the natuial system to apply in Enghsh*^^’ 
a conquered country, or in a vassal State — that is to say, in men by 
a State where complete sovereignty has not been assumed by jaw 
the doimnaut power It is the system which involves the 
least disturbance It is the system which was apphed by 
the baibanan conquerors of the provmces of the Roman 
Empire, and which gave rise to the system of personal law 
that plays so large a part in the long history of the decay 
of that empire It appears to be the system now m foice 
in Turns, where the French have practically estabhshed an 
exclusive protectorate, and where French law appears to be 
adrmnistered by Fiench courts to Fienchmen and European 
foreigners, and Mahomedan law by Mahomedan courts to 

^ e g the Slahomedan rules as to the right of pre-emption, which are 
expressly recognized by the Punjab Laws Act, 1872 (as amended by Act 
XII of 1878), and by the Oudh Laws Act, 1876 


ICBEKl 


Z 


Caian ol 
iu IiHon 


338 GOVERNMENT OF INDIA [cH 

the native* of the oountry It ia the eystem -which la applied 
with important local vanationfl in the Bntiah protectorate* 
eatabhshed m different paxts of the world over nnQivihxed 
or Bemi-civih 2 ; 0 d conntnee The variationfl are important 
becaufle the extent to which native laws and nsage* can be 
recognized and enforced dependa materially on the degree of 
oiviUxation to which the va*8al State has attained 

The system broke down In India, from vanon* cause* 

In the first place there waa the difficulty of aacertaiuing 
the native law 

Warren Hairtings did hia bert to remove this difficulty by 
procuring the tranalataon or oompDation of standard text 
books such as the Hedaya the Sirojiyah, nnd the Shanfyah 
for Mahomedan law the Code of Manu the Mitakshara and 
the Dayabhaga for Hindu law and by enlisting the service* 
of native law offioers a* aasecBors of the Company s courts 
His regulations -wore baaed on the assumption that the natives 
^ of In dia could be roughly divided into Mahomedans and 
GentuB and that there was a body of law applicable to these 
twooloaseB reepeotively But this simple and easy olaasifloa 
tlon as we now know by no means ooneeponds to the foots 
There are large olaaaee who are neither Mahomedans nor 
Hindus There axe varJous sohools of Mahomedan law 
There are MahomedanB whoee rule* of mheritanoe are based 
not on the Koran but on Hindu or other non Mahomedan 
^**^68 Hinduism is a term of the most indefinite import 
Different text-books are reot^nlzed as authoritative m different 
parts of India and among different olasse* of Hindus. Bven 
where they are so rooognlred they often ropreeent what the 
compiler thought the law ought to bo rather than what It 
flotually is or over was Local tribal caste and family 
usages play a far larger part tlian had originally been sup* 
P<>^ and this important fact has been recognized in later 
Indian legislation 

Tlicr^ the native law even where it could bo ascertained, 
waa c ectivo There were large and important branches of 
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law, such as the lav of contiact, for Avhich it supplied insuf- 
ficient guidance Its defects had to ho supplied by Enghsh 
judges and magistiates fioiu then^ remembianco, often 
imperfect, of jiimciplcs of Enghsh law, which were applied 
under the name of justidc, equity, and good conscience 
And lastly, native law often embodied rules rexmgnant to 
the traditions and morality of the luhng lacc An Enghsh 
magistiate could not enfoicc, an Enghsh Goveinmcnt could 
not lecognwe, the unicgenciatc ciiminal law of Indian 
l\Iahomedanism 


Thus native law was eaten into at oveiy point by Enghsh 
case law, and b}' icgiilations of the Indian legislatuies 
Hence the chaos desciibcd in the passage quoted above 
from the report of the Calcutta judges 


This chaos led up to the x>criod of codification, which was Reason for 
ushered in by Macaulay’s Commission of 1833, and which, 


aftei the laxise of many yeais, boic fruit 111 the Anglo-Indian 


codes 


In India, as elscwhcie, codification has been bi ought about 
by the pressuie of x^i^ictical needs On the continent of 
Euioxie the giowth of the Bxmit of nationality, and the con- 
sequent strengthening of the cential Government and fusion 
of X’ctty soveieignties 01 half-sovei eignties, has bi ought 
into strong lelief the x^iactical inconvenience aiising fiom 
the co-existence of diffeient systems of law in a smgle State 
Hence the Erench codes, the Itahan codes, and the German 
codes If codification has lagged behmd in England, it has 
been largely, perhaps mainly, because England acquired a 
strong central Government, and attained to practical unity 
of law, centuries before any continental State 

In India it became necessary to draw up for the gmdance Ments of 
of untiamed judges and magistrates a set of lules which Qodes 
they could easily undei stand, and which were adapted to the 
ciicumstances of the countiy There has been a tendency, 
on the one hand, to overpiaise the formal merits of the 
^ See Chap viii of my Legislative Methods and Forms 
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TtmIih.ti codes and on tlio other to underrate their practical 
utility aa inatninientB of government Their workmanBhlp 
judged by European standards is often rough but they are 
on the whole well adapted to the oonditiona which they were 
intended to meet An attempt hA been made to indicate 
in t.lila chapter the extent t<T which they have Bupplantod or 
modified native law and onstom 
It has often been suggoetod that the process of codification 
should bo dehborately extended to native law and that an 
attempt should be made by means of codes to define and 
simplify the leading rules of Hindu and Maliomedan law 
without altenng their substance Sir Roland Wilson^ in 
particular has pleaded for the codification of Anglo-Mahome- 
dan law Tliere is however reason to bebeve that he has 
much uuderrated the diffloolties of such a task. Those 
difficulties ansa not merely from the tendency of oodifioatJon 
to stereotype rules wluoh under the silent mfiaence of social 
^snd political forces are in process of change bnt from the 
natural sensltiveneas of Hindus and Mahomedans about 
legislative Interferenoo with matters closely touching their 
religious usages and observanoee and from the Impossibility 
in many coses of formulating rules in any shape which will 
meet with general acceptance It is easy enough to find an 
enlightened Hindu or Mahomedan, like the late Sir 8yod 
Ahmed Khan who will testify to the general deeiro of the 
natives to have their laws oodifiod. The difficulty begins 
when a particular code is presented in a concrete form Even 
in the case of such a small community as the Khojas who 
luvio contnved to combine adhesion to the Mahomedan creed 
with retention of certain Hindu oustoras it bos up to this 
time boon found impossible to frame a sot of rules of inhen 
tnnee on which the leaders of the sect will agree And any 
code not based on genend agroemont would either cause 
dangerous discontent or remain a dead letter The mbcon 
ceptions which arose about the Guardians and Words Act 
the authors of wluoh expressly disavowed any intention of 
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altering native law, lUustiate the sensitiveness winch pievails 
about such matters 

And what, aftei all, is a code ^ It*is a text-book enacted Codes nj 
b}’’ the legislature Several of the Anglo-Indian codes extend books 
only to particular pronnees of Biitish India But, as clear 
and accurate statements of tfie law, they possess much 
authority in the provinces to winch they have not been 
formally extended Indeed, it was Sn Henry Maine’s view 
that the proper mode of codifying for India was to apply 
a code iii the fiist instance to a paiticular province, where 
its enactment would meet with no opposition, and gradually 
extend its operation after the country had become fami- 
liarized with its contents, and accepted it as a satisfactory 
statement of the law When tins stage had been reached, 
what had been used as a text-book might bo converted into 
a law Now, the author of a text-book enjoys many advan- 
tages over the legislators who enact a code He can guard 
lumself by expressions such as ‘ it is doubtful whether ’ and* 

‘ there is authority for holding ’ And he can correct any 
error or omission without going to the legislature If a digest 
such as Sir Roland Wilson’s obtains general acceptance with 
the courts winch have to administer Anglo-Mahomedan law, 
it wiU supply an excellent foundation for a future code of 
that law But the time foi frammg such a code has not 
yet arrived 
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BRITISH JUBISDIOTION Hf KATTVE STATES 

1 

It seems deeirftble to consider somewhat more fully than 
Iiim been poesiblo within the oompasa of the foregoing chap 
ters, the powers of the Indian legislative executive and 
judicial authoritioe with reepeot to persons and things outside 
the temtorial limits of Bntish India partioularly in the 
temtonee of the Native States of India, For this purpoeo 
it may be convenient to examme m the first instance the 
prmoiplcB applying to extra-temtonal legislation in England 
and then to consider wha* modifications those principles 
require in their apphoation to India, This is the more 
important because the Indian Act regulating the exoroiso of 
oxtra^temtonal jonsdjotion was to a groat extent copied from 
r the I^ngllsh Aot wluoh hod been passed for sunilar purpoeoe 
Tcrritcnal Forliamentary legislation is primarily temtonal An Aot 
of Parliament prima faole applies to all persons and things 
within the Umted Kingdom and not to any persons or things 
timx, outside he United Kingdom * In oioroising its power to 
legislate for any part of the ELlng s dommions Parliament is 
guided both bj coostitullonal and by practical oonaidoratlons. 
It docs not Icgislato for a colony liaving responsible govoni- 
m^nt except on matfors whicli are olcorlj Iraponnl in their 
nature or ore liojoml tlio powers of the colon al Icgislaliiro 
And apart from const itutionnl considerations it is reluctant 
to deal with matters which arc within tho compolouco of 
a local Icgtslaturo 

rrir»dr*« In dealing witli persons and tilings outside the Kings 
ertnu domimons Parliament rs nlwn3r*8 presumed to act in accordance 
^■ith tho rules and pnnoiplcs of international law and its 
tioo. enactments are construed by the courts accordingly It 
would bo contrary to the rcccl\cd pnnciplcs of mtomational 
8 rf> Jl r JamtMH [iS^] 3 Q B, 435 430. 
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law^ icgulatmg tlio rclxtions between mdeiiendent States for 
Parliament to pass a law puniblung a foreigner for an offence 
committed on foreign territory, or sctt^ig up courts in foieign 
torritor}’^ It would not be contrary to those pimciples for 
Parliament to pass a laiv punishing a British subject for an 
offence committed in foreign tclntoiy, or giving English or 
other British courts jurisdiction in lespect of offences so 
committed But Paihamont is reluctant, more reluctant 
than the legislatures of continental States, to legislate with 
respect to offences committed by Biitish subjects in foreign 
territory Its loluctance is based ji^tly on the traditions 
and principles of English criminal laiv, as indicated by the 
averment that an offence is committed against tlie peace of 
the Iving, an cxiiression inaxixnopiiato to foreign territory, 
and by the lules as to venue and local juries , partty on 
the practical inconvenience of withdrawing offences from the 
cognizance of local courts to a couit at a distance from the 
scene of the offence and from tlic region in which evidenc(^ 
18 most readily obtainable The difficulty about evidence is 
felt more strongly by Biitish courts than by the coiuts of 
some other countries, wheie there is less reluctance to try 
offences on paper evidence " 

^ 1 0 to tho principles of intoniatioual law ns understood nnd recognized 
by England and the United States But continental States have asserted 
tho right to punish foreigners for offences committed m foreign terntones, 
especially for acts which attack tho social existence of the State m question 
and endanger its security, and are not provided agnmst by the penal law 
of the country in the territory of which they have taken place Westlake, 
Chapter on Inicrnahonal Law, p 127 And the principles of European 
international law cannot bo applied, except with senous modifications, to 
States outside tho European or Western family of nations 

- See Jenhyrm’ Brtttsh Itnlc andJtirtsdidion, -p 12S As to the principles 
on which different States have exercised their powers of pumshing offences 
committed abroad, see Hcffter, Droit International (fourth French edition), 
p 86, note G Where an offender has escaped from the coimtry in which 
the offence was committed he can often be handed over for trial under tho 
Extradition Acts, 1870 to 1895, ‘'ivhich apply as between British and foreign 
territory, or under the Fugitive Offenders Act, 1881, which apphes ns 
between different parts of the British domimons Thus the procedure 
under these Acts often supphes a substitute for the exercise of extra-terri- 
torial jurisdiction 
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Theee general pnnoiplee appear to be ooMistent "with the 
oanonB for the constroction of statntefl laid d6wn m the 
Jameeon oaee of 1896/ — 

It may *aid generally that the area within which s vtatate li to 
operate, and the peraaneagalnatwfaomltil to operate are to be gathered 
from the language and pur e l e w of the partieiilar itatute. But there 
may be auggetted aenne general mka — for initanoe* if there be nothing 
which point! to a oontruy intention, the statute will be taken to apply 
only to the timted Kingdom, Bnt whether it be confined in Iti opera- 
tion to the United Kingdom or whether as Is the oaae hero * it be ap- 
plied to the rdmle of the Queen a dominions, it will be taken to apply to 
all the persons in the United Kingdom, or in the Queen s doniinians, 
as the case may be, iooloding forelgnora who during their residenoe there 
owe temporary alleglaaoe to Her Majeaty And. aooording to its oon 
text, it may be taken to apply to the Queen s subjecta ererywhore, 
whether within the Queen s dominions or without- One other general 
oanoo of oonstruction Is this — that if any occostniction otherwise bo 
possible, an Act will uot be oonstrued as applying to forelgneci in respect 
to acts done by them ootslde the dominions of the sovereign power 
gEiacUng. That Is a rule baaed on mtamational law by which one 
sovemJgn power Is bound to respect the subjects and the rights of all 
other sorerelgn powers outsldo Ifr own temtory 

Under those oiroamBUnoee the olames of oaac« m whioh 
Parliamentfuy legiaUtion ha» given jonadJotion to Bntlah 
ocnrrts In respeot of offences committed out of British territory 
are not numerous The moet important of them are as 
follows — 

(i) Offences oommlttod at soo. 

(a) Treason, 

13) Murder and maoslanghtor 

(4) Slave trade offences 

(5) Offences against the Explosive Substanore Act 1683 

(G) Offences, such as forgery and perjury committed abroad 

with roforonce to proceedings in some British court 

(7) Bigamy 

(8) Offcncre against certain pronsions of the Foreign 

Enllstraont Act 1870 

H T Ja.eKw, [tSoH 3 Q B. 4^5 430, Jodgement of Lcml HttSKll, 
L.C.J,. PQ df mmi cf to indictiiwnt. 

33 * J4 'Tcl, c 90, s. s. 
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(i) Tlio exercise by English com fcs of jurisdiction in ORonc 
icspect of offences committed on tlie high seas arises fiom the 
necessities of the case, 1 e from tlio absence of teriitoiial « 
juiisdiction These offences, being committed outside the 
body of any English count3^ could not be dealt with by the 
ordinary criminal courts of tlie country, m the exercise of 
their ordinary criminal j unsdiction They u’^ere oi iginaUy dealt 
with by the couit of the admnal, but are now, undei various 
enactments, triable by ordinar}’’ courts of ciiminal jurisdiction 
as if committed within the local jurisdiction of those courts ^ 

The jurisdiction extends to offences committed on boaid 
a British ship, whether the ship is on the open sea 01 in 
foreign territorial waters below bridges, and whether the 
offender is or is not a Biitisli subject or a member of the 
crcAV, and although there maj’- be concurrent jurisdiction in 
a foreign court ^ The principle on which Parliament exer- 
cises legislative, and the couits judicial, powers, is that a 
British ship is to be treated as if it were an outlying pie(?3 
of British territory ** Theoretically, Parliament might, with- 
out bringing itself into conflict witli the rules of inter- 
national law, legislate in every case m respect of an offence 
committed by a British subject on board a foieign ship when 
on the high seas But it has abstamed from domg so in cases 
where the Bntish subject is a member of the crew of the 
foreign ship, because he may be treated as having accepted 
foreign law for the time, and because of the piactical diffi- 
culties which would arise if members of the same crew were 
subject to two different laws m respect of the same offence 
The principles on which Parhament has exercised its legis- 
lative powers with respect to offences on board ship are 

^ See 4 & S Will W, c 36, s 22 , 24 & 25 Vict cc 94 and 97 , 57 & 58 
Vict c 60, 8 684 , and as to the Colonies, 12 & 13 Vict c 96 

® i? V Anderson, L R i C C E. 161 , R v Carr, 10 Q B D 76 The 
rule IS subject to modifications in the case of ahen enemies, or ahens on 
hoard English ships against their will See Stephen, Htsiory of the Criminal 
Laio, 11 4-8 

■' The analogy is not complete Eor mstance, a British ship in foreign 
territorial waters is, or may be, subject to a double jurisdiction 
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iIliifltTated by as 686 and 687 of the Merchant Shipping 
Act 1894 (57 & 58 ■^ot o 60) which run as follows — 

686. — (i) When any p^raon* » Bntlah vnbjeot, b charged 

with baying comnutted any offence on board any Brittnh ship on the 
bigb MS, or In any foreign port or harborr or on board any foreign 
ship to which be does not belong, or not being a British subject is 
charged with haring eommltted any offence on board any British ship 
on the high seaa, and that person u found within the junadiotion of 
any coort in Her Jlajcsty’s dominions, which would hare hod oognlrance 
of the offence if it had been oommltted on board a British ship within 
the limits of its ordinary jurisdlctJon, that court shall have jorisdiotion 
to try the offence as li it had been so committed. 

13 t 13 (2) Nothing in this section ahall offoot the Admiralty Offeiiccs 

Met. c. 96. (Colonial) Act, i845>. 

687 AH offences sgnmst proper^ or peevem committed in or at 
any plooe either ashore or afloat out of Her Majesty s dominions by 
any master seaman, or apprentloo, who at the time when the offence 
was oommltted is, or within three moniha preriously has beos, employed 
in any Bntlah ship, shall be deemed to be offences of the same nature 
respcctlreiy and bo liable to the eomo puniahment ropcctiTBly and 
be inquired of beard, tried, determined, end adjudged in tho same roan 
ncr and by the some ecurts and In tbe letmc places as if those offecces 
irod boon commiUed within tho Jurlsdictian of the Admiralty of EngloDd 
and tho cdsts and expenses of the p r oe tcJuU on of any snob offence may be 
directed to be paid as in theoaeo of costs and erpecset of prosecutions for 
offences oommltted within the JarlsdfoUon of the Admiralty of England. 

Section 689 givxjfl powore of nrreet, &c in caeca wliere 
jurutdiotion may bo oxoroised under e 687 

It will be ob.xirvod that s 686 draws a diatmotion between 
British subjects and others and between British subjoots 
who do and those who do not belong to a foreign ship 
Tlio tcmiB in which a O87 arc expressed nro \*ory wide ond 
it is possible llmt Englisli courts in construing them would 
brail their Application vnlh reference to the principles of 
international law See the remArks in if \ Anderson whoro 
llie enso wroB decided Indcpeudontl^ of tho onootmont ropro* 
duced b^ tluB section * 

* Piracy by tho Uw of nation cocunittod on the open sea, whether by 
a BritKh atibject or not 1 * triable by an Engliah court ujwlcr tho crimhial 
joriadktioo ilcriTcU from tbe Admiralty But this jnriadktlon U not 
ennfmed by any aprcUl lUtatc. Aa to what coodltatw piracy /are 
feat m AUortry-Ocnrral for Ott CUony t>f Ilonf Kouj r 
L.IL 5 P C. 179, 199 { 1873), a^Btepben, UtshryoJOtcCriwtondLar IL 3 
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(2) Ticasoii coimuittcd abioad is iiiablo in England under Treason 
an Ael of 1543 ~4 (35 Hemy VIII, c 2) Tieason, if com- 
mitted in the tcnitoiy of a foicign ^tate, may veiy possibly , 
not be an offence against the laAV of that State, and therefore 

not be xmnisliable by tlie courts of that State 

(3) IMurdcr committed by *a British subject in foreign Murder 
tciritory was made tiiablc in England under a special com- pj^u^t^er 
mi'^sion of oyci and tcrminei b}*^ an Act of Homy VIII (33 
Hemy ^HII, c 23) It was bj’^ a special commission under 

this Act that Governor Wall was, m 1802, tiied and convicted 
of a minder committed in 1782 ’ The Act was extended by 
an Act of 1803 {43 Geo III, c 113, s 6) to accessoiies before 
the fact and to manslaughter Both these enactments wore 
lepcaled by an Act of 1828 (g Geo IV, c 31), which re-enacted 
their provisions with modifications as to piocedure The 
Act of 1828 was icpcalcd and rcpioduccd with modifications 
by an enactment in one of the consolidating Acts of 1861 
(24 & 25 Vict c 100, s g), which is the existing law • 

(4) Offences against the Slave Trade Acts are triable by slave 
English courts if comiiuttcd by any person witlim the Kmg’s o^encea 
dominions or by any Biitish subject elsewhere (see 5 Geo IV, 

c 114, ss g, 10) 

(5) Offences against the Explosive Substances Act, 1883 Offences 
(46 & 47 Viet c 3), 1 e offences by dynamiteis, arc tiiable 

by English couits when committed by any person m 

part of the Kmg’s domuuous oi by any Biitish subject else- Act 

where 

(6) Offences such as foigery and peijuiy, when committed Forgery 
with lefeience to proceedings m English couits, are triable perjury 
by those courts (see, e g , 52 & 53 Vict c 10, s g) 

(7) Under s 57 of the Offences agamst the Person Act, 1861 Bigamy 
(24 & 25 Vict c 100), bigamy is punishable m England or 
Ireland, whether the bigamous marriage has taken place in 
England or Ireland oi elsewhere, but the section does not 


^ Stephen, History of the Gnvitnal Law, 11 2 
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extend to any second marriage contracted elsowliero than 
in England or Ireland by any othtsr than a subject of His 
Majeety t 

(8) The Foreign Enlistment Aot 1870 {33 k 34 Viot o 90) 
IB declared by s, 2 to extend to afi the dominions of His 
Majeety including the adjacent temtonal waters and some 
of its provisions, eg sa 4, 7 extend to offences oommitted 
by any person being a Bntwh subject within or without His 
Majesty^a domlmona The construction and operation of 
tins Aot were commented on m the case of ^ v Jamtson 
[1896] 2 Q. B 425 

British subjects in the proper sense are of two claasee — 

(1) Natural bom British snbjeots and 

(2) Naturalixed British subjects 

Every person born within the King s domimons wbotbor 
of Bntuh or of foreign parents is a natural bom Bntisli 
subject unleBs he has renounced his British nationality in 
manner jirovidod by s 4 of the Naturalisation Aot 1870 
(33 A 34 Viot c 14) 

Persons bom out of the King s dominions whose fathers 
or grandfathers m the male line were natural bom British 
subjects are also by Act of Parliameub' nattmd bora Bntish 
subjects, subject to certam exceptions and qualifications 
unless they have renounced their Bntish nationahty m 
manner provided by law 

haturahred British subjects may have become so either 
by N htuo of tho impenal Naturalisation Act of 1870 or by 
\nrtao of the law of a Bnlrsh possession Tlio rights of 
aliens naturolircd under tho imperial Act ore not oxproeeod 
bj tlio Aot to extend b^ond the United Kingdom (s 7) 
Naturalixatlon by virtue of tho law of a British posscesion 
docs not operate beyond the limits of that possession Bat 
it would seem that the holdcni of certificates of naturalization 
granted olthcT under the imperial or under a colonial Act, 

35 Edw in *UL 3 7 Anne c- 5 • 3 j 4 Oco. II, r 3i ; 13 Ofo. Ill 
c. 31 
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arc entitled to claim British piotcction in all foreign coiintiies 
other than their conntrj’’ of 01 igin ^ 

The rights of an alien to -whom a ceitificatc of naturaliza- 
tion is granted undei the Act of 1870 are sub3ect to the 
qualification that ho is* not, when within tlie limits of the 
foreign State of which he was tlic subject jiieviously to obtain- 
ing his certificate of iintinnlizatioii, to be deemed to be 
a Biitish subject, unless he has censed to be a subject of that 
State in puisiiancc of the laws thcicof, or of a tieaty to that 
effect (33 & 34 Vict c 14, s 7) 

A child born abroad of a fathei 01 mother (being a widon) 
who has obtained a ceitificatc of natiiialization 111 the United 
Kingdom is, if dining infancy he becomes icsidcnt with the 
parent in the United ICingdom, to be deemed a natuiahzed 
British subject (see 33 & 34 Vict c 34, s 10 (5) ) 

In many of these cases there may be a double nationality 
This IS specially apt to occur in the case of the childien or 
grandchildren, born abroad, of British subjects The Acts 
which gave such persons the status of British subjects were 
passed for a special puiqiose, are apt to cause conflicts of law, 
and are not always suitable to Oriental cucumstaiices 
Enactments of this kind ought, it may leasonably be argued, 
to be construed secundum inatenam It appears to have been 
held at one time that the expression ‘ natural-born subjects ’ 
IS, in the statutes affectmg India, always taken to mean 
European British subjects and, although this position can 
no longer be maintained m its entirety (see eg 21 & 22 
Vict c 106, s 32), there is ground for argument that it may 
be construed subject to restrictions in its application to 
descendants of non- European subjects of the Crown 

^ For a discussion of the difficult questions which have been raised as 
to the effect of the statutory provisions under which certificates of naturaliza- 
tion are granted, and particularly as to the construction of s 7 of the 
Naturahzation Act, 1870, see the Report of the Interdepartmental Com- 
mittee on the Naturahzation Laws, 1901 , Cd 723 Naturahzation of 
aliens in India is provided for by Act XXX of 1852, which must he read 
with reference to the later imperial Act of 1870 
^ See Slmutes by Sir H S Maine, No 97 
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The conoloflioiBi to be drawn from the enactments and the 
reported deoisionfl appear to be — 

(i) It would not be conaisteiit with the pnnoiplee of inter 
national law r^nlatmg the relataons between indepen- 
dent orvibxed States ' for Enghsh'courte to oxeroiae, or for 
Parliament to confer jorisdietdon in respect of offences 
committed by foreigners in foreign temtory I am 
not aware says the late Mr Justice Stephen of any 
exception to the mle that onmes committed on land 
by foreigners out of the United Kingdom are not subject 
to the criminal law of Bngland except one Inmished 
by the Moroliant Shipping Act of 1854 (17 & 18 Viot 
0 104 B 267) There may be exoeptionfl in the orders 
made under the Foreign Jorisdiotion Acta * 

(a) English courte ore nnwQbng to exercise and Parliament 
ia unwilling to confer jurisdiction in rcepeot of offencee 
committed by Bntloh subject* in foreign tomtory 
except m epeoial olsssee of cases 
With respect to offences committed in British territory and 
abetted m foreign temtory or vice versa^ it is difficult to 
lay down any general proposition whioii does not require 
numerous quAlidoations 

In the case of felonies oomnutted in England or Ireland 
and aided in foreign tomtorj the law is settled by the 
Accessoncs and Abettors Act 1861 (24 & 25 Viot 0 94, b 7) 
which enacts that wiiere any felony has been completely 
committed m Errand or Ireland the offence of any person 
who lias boon an accessory cither before or after the foot 
to the felony may bo doalt with inquired of tried deter 
mined and punished by any court which has jurisdiction to 
trj the principal felony or any folonicB coniniitled in any 


Out •£« tbfl qimUfjiiig note elmre p> 3 - 13 . 

//mCvjt of Oit Cnmtmal Latt lU i 3 Section 267 of the Act of 1854 Ii 
DOW rcprreeotcil by GS 7 of the Act of 1894 notkrtl abore Ai to tha 
onlfTi oaJer the Fotrlgn JoriMliction Actii »« Lefoir p. 353 Tbcfo 
may aUo be an excrplioo in the ra'e of a brrdch of duty to tbo Crown 
commlttc^l abroad by a fotrfgn anrsat of tbo Cron. 
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county 01 place ni which the act by icason whereof that 
person lias bcconio accessory has been comnnttccl , and m 
any other case the otTcncc of an accessory to a felony may 
be dealt ^^'lth, inquired of, tiied, determined, and punished 
by any couit which lias }uiisdic(ion to try tlic principal felony 
or any felonies committed in ^ny county or place in which 
the pel son being acccssorv is appiohended, 01 is in custody, 
whether the principal felony has hecn committed on the sea 
or on the land, 01 begun on the sea 01 completed on the land, 
or begun on the land 01 completed on the sea, and whethei 
within His ]Ma]csty’s dominions, 01 without, 01 paitly wnthin 
His jMajesly’s dominions, and paitly without But tlieic is 
no similar compiehensivc enactment with respect to mis- 
dcnieanouis, and it is obvious that diflcient considerations 
w oiild appljMii the case of such brcachesof statutoiyiegulations 
as are not ncccssai ily offences by the law' of anothci country 
As to offences committed in foreign teiiitoiy and instigated 
or aided in England, questions of great impoitance and 
delicacy have aii'scn These questions w'erc raisod m the 
famous case of J? v Bei narcl and ai e touched on by the 
late ]\[r Justice Stephen in his Histoiy of Ciiminal Law 
His conclusion is that, ‘ whatcvei may be the meiits of the 
case legally, it seems to be clear that the legislature ought 
to remove all doubt about it by putting ci lines committed 
abroad on the same footing as crimes committed in England, 
as regards incitement, conspiracy, and accessories in England 
Exceptions might be made as to pohtical offences, though 
I should be soriy if they were made wide ^ ’ The English 
legislature has, however, nevei gone so far as to adopt these 
conclusions in general terms, though it has declared the law 
in particular cases Thus, with lespect to muider and 
manslaughter, the Offences agamst the Person Act, 1861 
(24 & 25 Vict c 100, ss 4, g), has enacted m substance that 
persons who conspue in England to minder foreigners abroad, 

^ Foster and Finlason, 240 (185S) , 8 State Trials (N S ) 887 

-Vol 11 p 14 
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or in England moito people to oomnut murder abroad or 
become m England acoeeaoriea whether before or after the 
foot to murder or manslaughter committed abroad shall be 
m the same position m every respect as if the crime committed 
abroad had been committed m England 

Afl to theft it was decided in i86i ^ on a question which 
arose under an Act of 1827 (7 4 8 Geo IV o 29) that where 
goods ore stolen abroad e g m Guernsey there could not bo 
a conviction for receiving the goods in Engl an d^ and this 
decision was considered appboable to oases under the Larceny 
Act 1861 (24 4 ; 25 Viot o, 96) by which the Act of 1827 
was roplaoed This loophole in the cnimnal law has now 
been stopped by the Larceny Act 1896 (59 & 60 Viot 0 52) 
which punishes receipt m the United Kingdom of property 
stolen outside the Umted Kingdom A similar question 
arose at Bombay In 1881 ’ on the eonstruotion of ss 410 and 
411 of the Indian Penal Code and it was held by the majority 
of the Court that certain bills of exchange stolen at Manntios 
whore the Indian Penal Code was not m force could not be 
regarded os stolen property within the meaning of s 410 so 
as to make the person receiving them at Bombay liable under 
8, 411 In order to meet this decision. Act ViU of 1882 
amended the definition of stolen property m s 410 of the 
Penal Code by adding the words whether the transfer has 
been mode or the misappropnntlon or breach of trust has 
been oommlttod, within or without British India The 
arguments and judgements in the Bombay case deserve study 
with reference not merely to the existing state of the law 
but to the principles on which legislation should proceed* 
Legislation with respect to offences committed in foreign 
territory and instigated or aided In British temtory will 
require careful consideration eepeomlly in its apphcation to 
foreigners and with reference to minor offences which may 
be innocent acts under the foreign law 

* TeV T Ikbruni 1 1 Cox C. C. 207 

• Fmprtu T B Moory* CktUf 1 . L. It. j Boot, 338 
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Unclei tlie Oicleis in Ooimcil made m pursuance of tJie Foreim 
successive Foreign Juiisdicfciou Acts Biitisli courts l^ave 
been established and Britisli jmisi^iction is exeicised m 
nuineious foreign teriitoiies 111 lesiiect not only of British 
subjects, but of foieigners* 1 e m cases to ivliicli Parhamentaiy 
legislation would not ordinal ily extend But this jurisdiction, 
though recogmzed, confirmed, supported, and regulated by 
Acts of Parliament, deiives its authoiity ultimately, not 
from Parliament, but from poweis inlierent in the Crown or 
conceded to the Crowm by a foreign State ^ 

The jurisdiction arose histoiically out of the arrangements Original of 
which have been made at various times between the Western junedic- 
Powers and the lulers of Constantinople These f^riange- 1 ^” 
ments date from a period long before the capture of Con- tulations 
stantinople by the Turks As fai back as the ninth and 
tenth centuries the Greek Emperors of Constantinople gi anted 
to the Warmgs or Vaiangians fiom Scandinavia capitulations 
01 rights of extra-teiiitoriahty, winch gave them permission* 
to own wharves, carry on trade, and govern themselves in 
the Eastern capital The Venetians obtained similar capitu- 
lations in the eleventh century, the Amalfians m 1056, the 
Genoese m 1098, and the Pisans in mo, and thencefoiward 
they became extremely general Wlien the Turks took 
Constantmople they did little to interfere with the existmg 
order of things, and the Genoese and Venetian capitulations 
were renewed ^ The first of what may be called the modern 
capitulations was embodied in the Treaty of February, I 53 ff> 
between Francis I of France and Sohman the Magmficent 

^ The first and most important section of the Foreign Jurisdiction Act 
1^90 (53 & 54 Vict c 37), IS in form a declaration as well as an enactment 
Section 2 IS in form an enactment only, and possibly the difference was 
intentional 

^ See the Introduction by J Theodore Bent to Early Voyages and Traich 
%n tlie Levant, pp ii, in — Publications of the Hakluyt Society Sir Rashdall 
has drawn an mterestmg parallel between the self-govermng commumties 
of foreign merchants m Onental countnes and the self-govenung communi- 
ties of foreign students which, at Bologna and elsewhere were eventual!} 
developed mto Umversities (UnwerstUes of Europe in the Middle Ages, 

1 153) As to the junsdiction over students at Bologna, see ibid pp i/Ssqq 
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This treaty although aa has been seen it embodied no new 
pnooipl© yet from another point of view marked a new and 
important departure m international law if and so far as 
mtemational law can be said to have existed at the beginning 
of the anteenth century The modem capitulations nega 
tived the theory that the infidel ’ was the natural and 
necessary enemy of a Christian State and admitted the Maho- 
medan State of Turkey for limited purposes into the family 
of European Christian States At the same tune they recog 
nixed the broad differences between Christian and Mahomedan 
institutionB habits and feelings by insisting on the with 
druwal from the jurisdiction of the local courts of Christian 
foreigners who reaorted to Turkish temtory for the purposes 
of trade and by establishing officers and courts with juris 
diction over disputes between snob foreigTjers 
The principles on which separate laws and a separate 
jurisdiction have been at times different and m different 
^ countries claimed on behalf of Western foreigners trading 
to the* East were enunciated many gemeratlons afterwards 
by Lord Stowell in a passage wluoh has become olassioal — 

It It eontended on this point Uiat the Ring of Great Britain doe* 
not boU the British possoMloottn the East Indies in right of sorereignty 
and therefore that the oharaoteir of British mnrhaett does not necet 
sarfly attach oo forelgMTS locally irddent there Bnt taking it that 
tneh a paramount sorereignty cm tho part of the ^lognl princes really and 
soUdly exists, and that Great Britain cannot be deenxd to poness n 
sorereign right there still it Is to he r ememhered that w h er u ^er oren 
a mere faetCFry founded in the eastern parts of the world, Eoropesn 
persons trading under the shelter and protection of those establUhmetits 
sro coneelred to take their national character from that a^odation 
nnder whkh they lire and carry on tbeir commerce. It Is a rule of tho 
law of nations applying practically to those eountries, and b different 
from what iitevaUs ordhually in Eoiope and tho weetom parta of the 
worW, In which men take tbolr present national chsraeiet from the 
general character of the country in which they arc resident \nd this 
drttlnctlon arises from the nature and haUt of the countries. In the 
western parts of the world alien merchants mix In the society of the 
natWes access and Inlermixtnro are permitted and thej become 
Incorporated to almost the full extent Bnt In the East from the oldest 
times, sn Imml^ibic character has been kept up | foreigners arc not 
ftdmlttetl into the general body end ma^ of tlfs society of the nathwi 
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tlicy contnuio stranger'! and sojoiuners ns ihoir fathers wore — Dorts 
ainara suam iioii nifei unsniif nvdam. Not. acquiring any national 
character under the general sovoreignt}’^ of the country, and not trading 
under any recognized authorit}^ of thoir on-n,jiriginal country, they have , 

been Iield to dorn e their present chnractei from that of the association 
or factory under ivliose protection they live and carry on them trade ’ ’ 

The first of the capitulationii granted to England bears Tlie 
date in the year 1579 yeais afterwaids, in 1581, ^mpany 

Queen Elizabeth established the Levant Company for the 
purpose of can png on trade vutli the conntiies under the 
Ottoman Poite In 1605 the company obtained a ncAv 
charter from James I, and tins chatter, as confirmed by 
Charles II, recognized by various Acts of Paihament, and 
supplemented by usage, constituted the basis of the British 
consular juiisdiction in the East until the abolition of the 
Levant Company in 1825 * 

By the charter of King James, as confiimed by the chattel 
of King Charles, the company was invested with exclusive 
pmileges of trade in great part of the Levant and Mediter- 
lanean seas, and with a general power of making by-laws 
and appomting consuls with judicial functions m all the 
regions so designated. 

The charter of Kmg James was altogether m the nature 
of a prerogative grant from home, and was not founded on 

^ T/ie Indian Chief, (1800) 3 Robinson, Adin Rep p 28 See also the 
remarks of Dr Lushington in the case of the Laconia, (1863) 2 Moo P C , 

N S , p 183 

- The capitulations with England now in force weie confirmed by the 
Treaty of the Dardanelles in 1809, and are to bo found m Hertslet’s Treaties, 
a 346, and m Aitchison’s Treaties, third edition, vol xi Appendix I 

^ The statements in the following paragraphs, as to the junsdiction 
exercised by the officers of the Levant Company, are derived partly from 
a memorandum written for the Foreign Office by the late Mr Hope Scott 
(then Mr J R Hope), by whom the Foreign Jurisdiction Act, 1843, was 
drawn [This memorandum, which at the date of the first edition of tlus 
book had not been pubhshed, is now prmted as Appendix VI to Sir Henry 
Jenkyns’ British Rule and Jurisdiction heyond the Seas ] See also the case 
of Ths Laconia , Papayannt v The Russian Steam Navigation Company, 

2 Moo P 0 , N S , 161 As to the history of the Levant Company, see 
ilr Bent’s Introduction to Early Voyages and Travels in the Levant, noticed 
above, and the article on ‘ Chaitered Companies ’ in the Encyclopaedia of the 
Ijaws of England ' 
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any recital of conoeeaioiui mode by the various eovereigns m 
whose domlmonfl it was to take etfeot It did not eiprettly 
refer to any such oono^BBions as the basis of a power to with 
draw British snbjeots from the foreign tribunals and suoh 
a power was apparently assumed evbn in case* in which those 
tribunals might according t() the local law supply the legiti 
mate forum. The charter merely provided that there should 
be no infraotion of treaties 

The mam strength of the coercive junsdiction given by 
the charter appears m Turkey at least, to have depended 
on the one hand, upon the corporate oharaoter of the com 
pany and the power which it thus had over its own members 
and on the other hand upon its exclusive pnvdegee of trade 
which enabled it to preveot the Influx of disorderiy merchants 
and seamen. 

The charter did not oonteuiplate the exercise of any criminal 
jurisdiction properly so oalled, nor any of a civil character 
in mixed suits These branobes of the consular jurisdiction 
in the^last are probably of gradual acquisition and perhaps 
were not claimed at the tune when Kmg James and King 
Charles granted theit charters 
The jansdiotlon conceded by the Bubhme Porte was 
exercised mainly ^ by offloors called consuls * who were 
appointed by the Levant Company and whose procedure 
wan regulated by by laws of the Company made under powers 
verj like those granted to the East India Company 
Tlio Levant Company with its exclusive pnvhoge* of 
trading and its indefinite legislative and judicial powers 
closely resembled the East India Company and the legal 

TVjorWlictkmwnewrdwlsKol^tbeunbss-^uk*' whowmiapfxiintnl 
by thp Crown, bot wm until 1803 nomlnsted ind pskl by Ibo Lerant Com- 
t«ny He eootlnne*! to be chief Judge of the con^niir eourt down t 
IRJ7 

Of cocTM tbo n« of the word eotnul ji of moch older date »ee 
Mmray'a Ibetlonary and Dn Cbnge a t., and the Report of the Selrel 
(ommlttee of the Honw of OnranKn on OonTnlar K«tabU*hment^ 183J 
to the Ftmeh eon oK la tbo Lerant dirriog and before the aerenteenth 
centOTT see Haasoo, Uui i* Oommnt Fran^u d»nt It Ltml p. xlr 
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difficultieb ■which ai ObC wlieii the East India Coinpaiiy extended 
the exeicise of its legislative poweis l)e3''ond tlie staff of its 
factories illustrate tlio technical difiifulties which arose 01 * 

might have arisen iindei the ]uiisdictioii exercised by the 
consular officers of the Levant Company But, as the East 
Lidia Conipaiiv gicw, the Levant Company dvmdled, and 
m 1S25 it vas formally dissolved Tlie Act winch provided 
foi its dissolution (6 Geo IV. c 33) enacted that thcieaftoi 
all such lights and duties of juiisdiction and authority ovei 
His Majesty’s subjects icsortnig to tlie xiorts of the Levant 
for the purposes of trade 01 othciwiscns v eie lav fully exeicised 
or performed, or Avhicli the vaiious ehaiteis 01 Acts, 01 any 
of them, authorized to be cxcicised and peifoimed, by any 
consuls or otliei officeis appointed bj’^ tlie company, 01 which 
such consuls 01 othei officeis laviulh’’ exercised and pei- 
foriiied undei and by viituc of any powei 01 authoiity what- 
ever, should be vested in and exeicised and performed by such 
consuls and othei officeis as His Majesty might be pleased* 
to appoint foi the piotcction of the tiade of His Majesty s 
subjects in the ports and jilaces mentioned m the charters 
and Acts 

The intention of tlie Act, doubtless, was to transfer to the Difficul- 
consulai officers appointed by tlie Ciown all the powers jjjg £^0^ 
foiraeily vested 111 the consulai officeis appointed by the 
Levant Company, But it soon appealed tliat the dissolution Levant 
of the company materially mcieased the difficulty of the 
task imposed on the consuls The authority winch had 
previously supported them was gone, and the piescnptive 
respect which might formerly have attached to the powers 
conferred by the charter was disturbed by the necessity 
which had now arisen of testing those poweis by the recog- 
nized prmciples of the Enghsh constitution 

In 1826 the law officers of the Ciown threw doubts on 
the legahty of the general poweis of fins and imprisonment, 
and of the power which had previously been held to be vested 
m the consuls of sendmg back British subjects in ceitain 
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oaAM to t'ha ootmtry and thus the coercive character of the 
jorisdiotion waa greatly BhakeiL 

Moreover the Act <f Qeorge IV had made no proviaion 
m lien of the company « power of framing by lawa, and no 
method had been devued for meeting the difficultiee arising 
out of a strict adherence to English junsprudenoe and out 
of deviations from it by the consular tribunals 

\nd, lastly tlvo orunmal and luteniational junsdiotiou had 
gradually asKumed a form which the new state of affairs 
rendered m the lugheet d^ree important but the exeroiso 
of which transcended such authority ns the comimny’s consuls 
might previously have claimed. 

In 1836 eleven years after the dissolution of the Levant 
(ximpany an Act (6*7 WiB IV 0 78) was passed to meet 
tliese difBoultics It recited that by tlie treaties and capitula 
tions subsisting between His Majesty and the Subhme Porto 
full and entire jansdiotion and control over British subjects 
hithin the Ottoman domimons In matters m which such 
British subjects are exolosively oonoemed was given to the 
British ambassadors and oonsals appointed to remde within 
the said dominions, and that it was expedient for the proteo 
lion of British eubjrots witlun the dominions of the Sublime 
Porto in Europe Asia and Africa and lihewise m the Statea 
of Barbory as well as for the protection of His Majeety’s 
ambassadors consuls or other officers appointed or to bo 
appomted by His Majesty for tho protection of the trade of 
Ills Majesty s subjects m the said ports and places that 
provision should bo made for defining and establishing tbo 
authority of the sold ambassadors consuls or other officers 
•Vnd it wont on to enact tliat Hia Majesty might by Orders hi 
Connell issue directions to His Majesty s consuls and other 
offlccTS touching thoir rights and duties m tbo protection of his 
subjects residing m or resorting to tho ports and places men 
tloned and also directions fortheirgnldanco in the settlement of 
differences between subjects of His Majesty and subjects of onj 
other Christian Power in the domimons of the Sublime Porte 
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The Act of 1S36 was a complete failuie, and lemained 
a dead lettci Its language and machmeiy weie in manj’- 
lespects defective and open to objectyon 
Biitisli extra-leintoiial juiisdiction in the Levant was Failure of 
derived from tv o main sdbices the aiitlionty of the Sublime itb 
i’oite and tlie authoiity of tlib Ciovn of England The 
ehaiteih of James and Chailes ignoicd one of thcbo souices, 
and used language which seemed to lieat the jurisdiction 
eveicised by tlic consulai ofliceis of llic Levant Company as 
lesting exclusivel}’’ on the pioiogativc of the Ciown Tlic 
language of the Act of 1825 A\as sufficiently geneial to include, 
and was peiliaxis intended to include, authonty deiived fiom 
tlie Poite and fiom the consent of othei Euiopean Powers, 
but the Act makes no s^iecific lefeience to either of these 
souices The Act of 1836 eiied in the ojiposite diiection 
Its language was so fiamed as to countenance the theory, 
always disavowed by the Bnghsli Government, that British 
ambassadois and consuls were m lespect of then jurisdictioi> 
delegates of the Porte, instead of being officers of the Crown 
exeicismg jioweis conceded to the Crown by tlie Poite 
Again, the xiieamble, by lefeumg specifically to the cajiitula- 
tioiLs, and to cases in which Biitish subjects were exclusively 
concerned, tended to disciedit those impoitant paits of the 
juiisdictionwhichhadaiisenfiomusage or which 1 elated to cases 
afi:ectingfoieign subjects uifdei thepiotectionof Gi eat Biitain 
Usage had played an important jiart in the development 
of British jurisdiction in the Levant At the outset that 
jm’isdiction, as has been seen, did not include crimmal juris- 
diction, property so called, nor civil jurisdiction in smts 
of a mixed chaiactei But by 1836 the subject-matter of 
tins juiisdiction appeals ^ to have included, either geneially 
and constantly or in some places and occasionally — 

(1) Crimes and offences of whatever kind committed by 
British subjects , 

(2) Civil proceedmgs where all parties weie British subjects , 

^ According to Mr Hope Scott 
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(3) CSvil proceeding! where the defendant wae ft Bntiuh 
enbjeot and the plaintiff a subject of the Porte ftnd 

(4) Cml proceeding^ where the defendant was a Bntiflh enb 
jeot and the plaintiff subject to another European Power 

And the eierciae of this junsdiotioh might be claimed, not 
only on behalf of British subjects but equally on behalf of 
subject! of other Powers navigating under the flag or claim 
mg the protection of Great Bntain. It muat be borne m 
mind that the Ionian iBlands were at that time under the 
protection of the British Government and that oa«« in 
which Ionian lalandcre were concerned were apt to come 
before tJie conBular courts at Constftntmoplo and elsewhere 
m the Levant But besides the Ionian iBlanders there was 
ft motley crew of iiersoos of different nationalities, hangers-on 
of the embassy and others who for realms more or loss 
legitimate claimed British protection. Tins was the ongm 
of the class of protected persons referred to in modem Orders 
cU Council under the Foreign Junsdiotion Acts ’ 

Lastly the Act was so vaguely worded as to leave great 
room for doubt as to tlie powers conferred by it ou the Crown 
and particularly as to how far the Crown could in accordance 
with it exercise powers of legislation. This was a matter of 
the greatest moment Under the capitulations the custom 
of the English was to be observed on the deoieiou of any suit 
or other difference or dispute amongst the Engiiah themselves 
And In proceedings between English and Europeans the 
/orurt rc4 was customanly allowed to entail the apphcation 
of English law to nn LngluOi defendant but n striot adherence 
to English jonsprudencohad never been observed. Thelawto 
bo administered was so vague and uncertain tliat a power 
to declare and modify it had become imperatively necessary 
183O waa repealed and BupcTBedcd bj the 
lion Art Forfign Jurisdiction Act ot 1843 (6*7 Viot 0 94) Tlibi 
o£ 1843 

‘ It U wen known bow •i^uidalotnlj tbo priTfVg* ot cUJmio* forrigo 
protertko bem sbovU in pUm llk« Tangkr A* to the rwlrictJoc'i 
pUeed 00 thii priTikge in Turkey •« Young, C\wp#rfii)roflOrto»»o)» U.330. 
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Act;, the proMsions of wJiicli aie now embodied in the Foreign 
Juiibdiction Act, 1890 (53 & 54 Vict c. 37), was as conspicuous 
a success as its predecessor was a conspicuous failure. Its 
merits u^ere that its iccitals weie sufficiently compiehensive 
to cover all possible sources of extra-teriitoiial jurisdiction, 
and that its enacting woids Mubodied a foimula of great 
simplicity, and yet sufficiently clastic to covei aU modes 111 
which extra-terntoiial piiisdiction need be exeicised The 
theory on vhich the Act piocceded was that, m places beyond 
the Queen’s dominions -wheic the Queen had jurisdiction, 
she ought, AMth lespect to the per.sons imdei that juiisdiction, 
to be in the same position as that Avhich she occupies m 
a teiiitoiy acquired by conquest or cession, that is to say, 
ought to have full powei of legislating by Oidei in Council 
The Act lecited (as the Act of i8go now leeites) that by 
tieaty caintulation, giant, usage, sufteiance, and othei laAidul 
means Hei Majesty hath powei and juiLsdiction withm divei& 
countiies and places out of Hei Majesty’s dominions, aijd 
that doubts have aiisen how fai the exeicise of suCh pouei 
and jmisdictiou is controlled by and dependent on the law 
and customs of this realm, and it is expedient that such 
doubts should be removed It then declaied and enacted, 
m teims lepioduced by the Act of 1890, that ‘ it is and shall 
be lavdul foi Hei Majesty to hold, exeicise, and enjoy anj^^ 
powei 01 juiisdiction wh\ch Hoi Majesty now hath, 01 may 
at any time heieaftei have, ivithm any countiy or place out 
of Hei Majesty’s dommions in the same and as ample a 
mannei as if Her Majesty had acquned such poivei 01 juris- 
diction by the cession 01 conquest of teiiitoiy ’ 

To iHustiate the effect of this enactment by a conciete 
instance, the Kmg has, with lespect to the jurisdiction exei- 
oisable by him at Shanghai, a place withm the terntoiial 
limits of the empire of Chma, the same power as he has in 
Hong Kong, a British Crown colony outside the tern tonal 
limits of Clima and acquired by cession 

Under the Foreign Jurisdiction Act of 1843, and the various 
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enactments ■vyhioh Iiave been passed for amending and 
extending it, and whioh are now embodied in the Consohda 
tion Act of 1890 oonsijlar and other jadioial ofl&oers have 
been eetabliahed in aH parte of the wodd where the sovereign 
Power 18 non Ohnstian and exteninvd codes of law have been 
framed for their guidance* tn most oases the law adopted 
liae been the Kngliab law with the necessary modifioatioiia 
and simplifioatjons but at Zanubar which is much resorted 
to by natives of India and from officers at which plaoe an 
appeal is given to the High Court of Bombay the law apphed 
JB the law of British India • A similar oonrse was adopted 
m the Persian Coast and Islands Order in CounoU 1889 ® 
Three stages may bo traced m the history of the Foreign 
Junsdiotion Acts 

Ihinng the first stage they were apphed exclusively to 
temtonos under regnlar Governments to whom consular 
officers were accredited and where consular jnnsdiohon was 
e^^ised oonourrently by the officers of other European 
States Practically th^ were only applied to non Christian 
countries, such as Turkey Persia, and China. Bnoh ootm 
tries as Mr Westlake has obeerved^ have oivihxalions 
iliffenng from European and so far as they are not Mahome* 
tlnn from those of one anotlior The Europeans or Aniencans 
111 them form classes apart and would not feel safe under 
the ’local administration ol justice w’liioii, even vere they 
assured of its mtegnty oould not have the maohmery necee 
sary for giving adequate protootion to the unfamiliar mterests 
arising out of a foreign oivihratiom They were therefore 
placed under the jurisdlotion of the consuls of their respective 
States pursuant to conventions entered into by the latter 
with the local Governments 

Turkey was the first country to vhloh the Foreign Juris 

S« the Orden ia OcraDcU printed la toL t o< tbo fitefKfory Rtltt mnd 
Orifn Smttd, 

See the Zantibtr Order In OonDefl 1897 -R- ottd O lUr t 87 

“via/ R.andO i?«r r 667 

Ckafiert on Primcijin of Imtermaihnat Lav p. icu. 
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diction Acts weie applied, and the juiisdiction exeicised by Anoma- 
British authoiities in Turkey is now legulated by the Ottoman 
Order in Council, 1899 which exteijds to all the domimons Egi^t 
of the Ottoman Porte, including Egypt 

The Anglo-Eiench Convention of 1904 virtually lecognized 
the predominant position of “the Biitish Government in 
Egypt, but Egypt has not become a British piotectoiate, 
as Tunis has become a Fiench piotectoiate, and consequently 
Egypt is still subject to the legime of the Capitulations The 
evds arismg out of that legiiue have been foicibly described 
by Loid Ciomer m his lepoits on Egypt for the yeais 1904 
and 1905 - Egypt, he lemaiks, stands in the unique position 
of an onental country which has assimilated a veiy considei- 
able portion of European civihzation, and which is mainly 
governed by Euiopean methods, but which at the same time 
liossesses no machmery for general legislation, sucli as is 
possessed by the various states which, in judicial and admims- 
tiative matters, it is taking as its model At piesent »o 
change can be made in any law apphcable to J^uropeans 
without the unanimous consent of nearly all the Poweis of 
Euiope and the United States of Ameiica, and expeiience 
sliows that it IS piactieaUy impossible to obtain this conseni 
even in matteis of minoi impoitauce So long as legislation 
is conducted by diplomacy, and so long as fifteen sepaiate 
poweis each possess the light of libeium veto on each new 
legislative pioposal, he regaids any attempt to intioduce the 
lefoims, of which the country stands so much mneed, as x^iac- 
tically hopeless The remedy which he suggests is the ci ca- 
tion of a special legislative body, representative of Euiopean 
foieigneis in Egypt, and capable of making laws to bind them ’ 

' Siat li and 0 Her vol v 742 When Tunis became a Trench pro- 
tectorate it was excluded from the operation of the Ottoman Order m 
Council then m force As to the consular courts and jurisdiction m Tiirhej' 
see Young, Corps de Droti Oifoman, 1 279 

^EgjTit, No I (1905), Cd 2409, Egypt, No i (1906), Cd 2817 

® The capitulations do not apply to the Soudan, which is prncticalh 
a British protectorate 
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fUnfnd After the Foreign Jurisdiction Act had been applied to 
oouDtneB like Turkey it became neoeesary to extend the 
system of foreign juns^obon to barbarcniB oountriee not 

eountrie*. under any settled government By an Act of i86l (24 & 35 
Viot 0 31) ^ the colonial authorities of Sierra Leone were 
empowered to exercise junsdlotion m the uncivilized tern 
tones adjoining that colony And by an Act of 1863 (26 & 
37 Viot 0 35) similar provision was made with respect to 
temtonee adjoining the Cape Colony A more important 
departure m this stage was marked by the passing of the 
Paoiflo Islanders Protection Act of 1875 (38 & 39 Viot 0 51) 
By this Act Her Majesty was empowered to create by Order 
lu Conncil a court of juatioe with cavih criminal and admiralty 
junadiotlon over Her Majesty’s subjects within certain islands 
and places in the Western Pacific with power to take oogni 
xauce of all cnmee and offencM committed by Her Majesty’s 
subjects within any of those islands and places Three vears 
la^er power was given in more general terms to bring places 
not withlh the dominions of any settled goTemment under 
the operation of the Foreign Jorisdiotion Acts By s 5 of 
the Foreign Jonediobon Act 1878 (41 & 43 Viot 0 67) 
now reproduced by s 3 of the Foreign Jurisdiction Act 1890 
It was enacted that m any country or place out of Her 
jMajesty s dominions in or to which any of Her Majesty’s 
lobjcots TTsro for the time being rAsfdcnt or resorting and 
which was not subject to any Govominent from whom Her 
Majesty might obtam power and jurisdicbon by treatj or 
any of the other means mentioned m tlie Foreign Jurisdiotion 
Act 1843 Her Mojeety alioold by virtue of the Act have 
power and Junsdlotion over Her Majesty s subjects * for tbe 
time being resident In or resorting to that country or place 
and the same should bo deemed to be power and junsdiotion 

* ThU Act U ftlD ifl force bot aiijr be rerokcd or T«rlcd by an Order 
in Ooondl under the Fcrel^ JnriedikUoD Act 1890 (tee 53 and 54 'NTct, 
e J7 •. I7h 

Note that tbe jorWUction under tbeee nuctment U exprewlr conlbed 
to BriU*b labjecU. 
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Jiad by Her Majesty therein within the Foreign Jurisdiction 
Act, 1843 

An impoitaut stage was leached when the Foreign Juris- Third 
diction Acts were apphed to protectorates In territories to a^J^ca- 
which the Pacific Islanders Protection Act apphes, such as 
Samoa, British officers and Fnench or Glerman officers may torates 
be exercismg jurisdiction side by side But m their tlmd 
stage the Foreign Jurisdiction Acts have been apphed to 
certam territories m Africa which are under the exclusive 


protectorate of England in this sense, that their chiefs are 
debarred from entertaining diplomatic lelations with any other 
European Power, and that consequently such extra-territorial 
jurisdiction as is exercised witlnn the terntones is monopohzed 
by officers of the Bntish Grovernment instead of bemg exercised 
by them concurrently with officers of other European States 
The teim ‘ protectorate ’ acquired mtei national recogmtion 
m the pioceedmgs of the Berlin Conference of 1885, when 
it was stipulated (by Art 34 of the Acte G 4 n 6 ral) that a^ 
Power which might thereafter either acquire possession of 
or assume a protectorate over, any territory on the coast 
of Africa, should notify the same to the other signatory 
Powers, in order to give them an opportunity of puttmg 
forward any claim to which they might conceive themselves 
entitled This stipulation did not apply to annexations 01 
protectorates in the mtesior ^ 

Immediately after the signature of the general Act of 
Berhn, the Emperor Wilham gi anted to the German Coloniza- 
tion Society in East Africa a chartei of piotection, in which 
he spoke of teiritories which by certam traders had been 
ceded to lum for the Geiman Colomzation Society’’, with 
‘ teiritoiial superiority 2,’ and granted to the society, on 


Eecogiii- 
tion of 
African 
protec- 
torates 
by Berbn 
Confer- 
ence 


Charter to 
German 
Coloniza- 
tion 
Socicti 


^ The general Act of Berlin is to be found m Hertslet, Map of Africa hij 
Treaty 1 20 There are several references to protectorates in other articles 
of tlie Act of Berhn, and also in the subsequent Brussels Act mtli respect 
to the African Slave Trade, Hertslet, 1 4S 

^ Tlie "vrord used in the charter is ‘ Landeshoheit,’ and is translated in 
Hcrtslet’s Map of Africa by Treaty as ‘ sovereign rights ’ 
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certain oonditiona the anthonty to exercise ah rights arising 
from therr treetiee molading that of jonsdiotion over both 
the natives and the subjeoto of Germany and of other nations 
established m those terfttonee, or Bojonming there for oom 
meroial or other purposes * t 

QiMctkoa As to the legal and international eheots of this charter and 
later imperial Act of April, 1886 by which the charter 
chwter apparently been stqiefBeded, many queetions have been 

raised by writers on international law both m this country 
and on the Continent* Have the teimtonei to which they 
apply become German temtoiy m a sense which imports all 
the rights and reeponsibOitiee of temtonal sovereignty! Or 
are they merely subjeot to a German protectorate implyms 
a lesser degree of sovereignty and responsibility! 

In oocundffling these qaestionEB it must be home m mind 
that Germany had in 1886 practically no colonial experience 
England, with her vast system of colonies and dependencies 
and with her factoriei and mercaotUe eetablishments in every 
X>art of the world is famibar with the several distinctions for 
l^slative judicial and executive purposes between the 
British dominions as a whole and the places outside the British 
dominions In which Bntish Jurisdiction is exercised between 
the United Kingdom and the colonies and dependenmes 
wluch, with the Umted Kingdom make up the British 
Empire and are sometimes desoijbed collectively in Acts 
of Parliament os BtitiBh possessions and lastly between the 
several classes of Bntasii possessions and with the mode In 
which extent to which and oonditioni under which imperial 
authority may bo exercised in places belonging to each of 
these categories Germany when the present empire was 
formed had no colomcs and few important mercantile settle- 
ments m foreign countries and the constitution of the empire 
contained no provision for the mode m wliioh authority was 

Urrt let Mapof AfneahyTnal]/ \ 30J 

e g JltU, Tomgn JvrMtftrfM* o/lAe HrU Cmim j»irt IIL eh*|». 3 i 
Wf^tlale CitajieTtonOitPrtnctj/ moJI t nwT fyjtr p, 177 ; DrHpajriH-l 
/ I ar I PrfJfHumt eliap. iiL 
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to be exercised m any possessions 01 colonies winch might 
subsequently be acquu'ed Hence the antithesis which was 
most present to the minds of German statesmen and jurists 
was that between their home or Eiu’opean terntones — the 
Beiclisgebiet pioper — and their new acqmsitions beyond the 
seas , and the tendency was to distmgmsh these latter by 
the collective name of protected territory, or ‘ Schutzgebid ’ 

It was not unnatural that this appellation should appeal 
mconvemently mdefimte, and that moie precise information 
should have been desideiated as to the category in which these 
terntones ought to be placed , as to whether they were or 
were not to be treated, foi international purposes, as German 
territory , as to whethei the natives were 01 were not German 
subjects , and generally as to the natme and extent of the 
rights claimed and lesponsibdities assumed by the German 
sovereign withm these regions African piotectoiates are 
still m a transitional and experimental stage, and it is not 
always easy to give a precise answei to questions of this kmd 
The German Protectorate m East Africa, with its double 
government by the Impeiial Crown and by a chartered 
company, was a pohtical experiment resembhng m its nature, 
and perhaps consciously modelled on, the earher form of 
British iiile m India The vagueness of language of the 
German charter and Act finds a close parallel m the vagueness 
of language of the Engl^h regulatmg Act of 1773, and this 
vagueness is probably attributable m each case to the same 
causes As Sir James Stephen has remarked^, the authors 
of the Regulatmg Act ‘ wished that the Kmg of England 
should act as the sovereign of Bengal, but they did not wish 
to proclaim him to be so ’ 

The questions which were raised with leference to the Ques 
German protectorate claimed in 1885 may be .raised, and English 
have been raised, with reference to the Enghsh protectorates 
established m various parts of Afnca over regions occupied Vnci 
by uncmhzed tubes The teim ‘protectorate,’ it has been 
' Xmic/imor and Imptij 11 129 
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observed impbefl ft protecting St*te and a protected State 
How oan it be appbed to nnoivibzed regions where there is 
no organised State to protect t In what reepoots doee a pro- 
tectorate of this kind * where all the effective powers of 
sovereignty are exercised by the ^iroteoting State differ 
from tomtonal sovweignty ' t The tenuity of the distmotion 
between a protectorate of this kind and temtonal sovereignty 
was well fllnstrated by the Jameson case of 1896 In that 
case the expedition started from two pomta one of which, 
Atn-fpiking was Within the boundanee of the Cape Colony 
and therefore clearly withm British territory whilst the other 
Pitsani Pitslogo was within the Beohnanaland Protectorate 
The Lord Quef Justice m charging the jury * mtimated 
clearly that m his opinion the latter of theee places as well 
08 the former moat at all events for the purposes of the 
Act under which the mdJotmeut was framed (the Foreign 
Enlistment Act 1870 33 & 34 Viet. 0 90 s ii) be treated 
fts if it were within the iimJto of Her MaJesty^s dominions 

He (oilovlng tre lUaetntlTe ipeclmeD^ o( treaties mide vith natlre 
rhtefi In Afnea — 

[tw«u 0/ eiw/] hereby deoUne that be hu placed blnuell and all hU 
temtAriea, eountrlea, peoplea, and nbjeoU nnder the proteetion, rale, and 
goTfn i nient of the ImpeAal Britiih Eaat Africa Oompany and has ceded 
to the Raid Company all lU hla] aorerrifn rigbtj and righta of govern* 
ment orer all hb territorlea, eotmtrles, peoplea, and nibjeota. In oaodderatko 
of the aald Company granting the proteetion of the nid Company to him, 
hU territodea, cotmtriea, peoplea, and nl^erta, and extending to them 
the benefit of the rale and gorerament of the aald Company And be 
□ndertakn to aitd recognlae tbe flag of the takl Company ITertalet, 
Map of Afnea bf Trtalf L J<56. 

We, tbe tmdenigned Sab-Oileta, acting for and on behalf of tbe 
Wanya^i people Bring within [eperifled HmlUJ, moat earaertly beaeedi 
Her ilcrit OraciooB UajeRty the Qaeen of Great Bntain and Ireland to 
take onr eoontry o ura el i ea, and onr peoples nnder bet peeial protection. 
»e eolemnly pledging and Wml ng onraelTeR and onr peoples to ol e wr r e 
the following coodiUona i — 

I Thatwegire over all onreowntry within the abore-deaeribed IJmJta 
all eorerelgn righta, and all and erery other claim abwjlotely and witboot 
any reaerratlcm whatever to Uer lIo*t QracioiH BJaJeaty tbe Queen (*e ] 
for all time eoffling Il0ti>let i iSS. 

It h difBcuh to aee what rr«k](rara of aorerelgnty remain^ after tbeae 
rraalocv 

Tiiaea, July 30 1896. 
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And tins might, peihaps, reasonably be held, foi the natuie 
of the sovereignty exeicised by the Biitisb Ci'owq within the 
protectorate was such that the British Ciown and its agents 
and officeis could, whilst a piotected native chief could not, 
jirevent an aggression frbm the piotectorate mto neighbour- 
ing territory, and consequently Such an aggression was withm 
the mischief of the Act It must be remembered, howevei , 
that the points of law arismg m the Jameson case weie not 
fully aigued, and that the language of a chaige to the juiy 
caimot always be construed with the same stiictness as the 
language of a judgement The law was laid down m the 
Jameson case with refeience to the constiuction of a paiticular 
statute, and the propositions embodied m the chief justice’s 
chaige must not receive too wide an apphcation. It seems 
deal that for oidinaiy pui’poses the territory of a piotectoiato 
IS foreign and not British territory If this were not so, 
oidere for estabhshmg and regulatmg the jurisdiction exci- 
cisable withm it by British authoiities could not be madv 
under the Foreign Jurisdiction Act Peihaps it ivbuld be 
accurate to say that for the purposes of mumcipal law the 
teintory of the Bechuanaland Protectoiate is not, but for 
the purposes of international law must be treated as if it weie, 
pait of the British domimons The hue of division is thin, 
but it exists, and it has its utility If the objection is laised 
that protectoiates of this Lind aie inconsistent with previously 
received rules and formulae of mternational law, the ansvei 
IS that they have been found by piactical experience to pio- 
vide a convement halfway house between complete annexation 
and complete abstmenee from mterference , tliat mtci- 
national law is an undeistandmg between civilized nations 
mth respect to the rules apphcable to certain existmg facts , 
that it IS in a state of constant growth and development , 
and that when new facts make their appearance the appro- 
priate rules and formulae will speedily be devised - 

^ See the Oi denn Council as tojunsdiction in the protectorate, Iielow , p 375 

^ The tcriiib ‘protectorate’ and ‘ tplicrc of influence’ haAC toinctinicb 

11 b , 
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The application to proteotoratee of the machinery of the 
Foreign Jimsdlotioii Aota ha* brtnight Into greater prominenoe 
the queetion as to the olasdee of persons 'with respect to whom 
the jnnadiotion eieroiSOT in aocordanoe 'with those Acts can 
bo or ought to be exeroiaed. The *iswer to these questionij 
depends upon the nature origin of the innsdiction and 
on the tormfl of the instrument by 'which the jurisdiction is 
regulated As the junsdiotion is derived from an orrango 
ment between the British Crown and the territorial sovereign 
it clearly can be made exeroisable m the case of persons under 
cither of those authonbee. But m the temtonee where it 
wae first exercised it wa* required for the protection of 
foreigneiB, and ■was not intended for and was not exercised 
m the case of subject* of the temtonal aovereign. The 
olasaes of pereona for whom it 'wa* intended wore either 
BntLsh subjects or pexson* entitled to the pobboal proteotion 
of the British Crown. And the Ottoman Order in Ooonoil 
^f 1899 (Articles 16-19) other Orders m Council framed 
on the^same line* molnde* Bntish protected persons in it* 
definition of British erubjeot* (Art 3) and orders proviflioa for 
the registration of Bntisb subjects a* so defined. In the 


been loo*el/ treated m fTOonjmooa Bat the UU«r term bw merely a 
oegetire mMnlag It unpUa an enga^mrat belveen tvo Statea, Uiat 
one of them aill abataln from intetferiag or ezerofadng inflatnee vitbin 
certain tmitorica, irfaleh, aa between the (nmtraeting partka, an reaerred 
for tbe operatkni of the other Booh an engagement doea not of Itaelf 
Inrolre the exerdae of any powers or the aarumptioo of any mpooalbflity 
by either State within the aphere of Influence reaerml to Itaelf. But the 
exelurioo of Interfereooe by one of the Btatea wi thin a partJcnlar territory 
may inrolre the aaanmptlon by the other ot aome degree of reapooalbfllty 
for the maintenance of order within that territory Thua a ajJiero of 
iDftamce a poaalble protectorate and tenda to jwja Into a protcotoraie, 
Jurt aa a protectorate tenda to paaa Into complete aoverdgnty Tlic 
hlef D<e of eatabli^hing a apbere of inilaence appeara to be to mlnlmli 
the rhk of war ariaing from acramUee for territory and to obriate (he 
oeceaalty for effectlre occupation aa a bar to aaneiatkm or encroachment 
by acompetent State Bnltheairangementonwhkha aphereoflnfluenco 
) ba>ed ha% of Itaelf no iDteraatlonal raUdity and la not binding except 
on aach Btatn aa are parties to the arrangement The phra»e wa^ inrented 
to meet a tran lent tate of things, and U j>erhap4 (ending to become 
obvdetc. 
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case of tlie Laconia^, which was between Biitisli subjects 

and Russian subjects in respect of a colhsion between a Biitish 

and a Russian ship, it was found by the Judicial Committee 

of the Pnvy Council that the Ottoman Government had 

long acqmesced m allowiag the British Government jmisdic- 

tion between Biitish subjects and subjects of othei Cliristian 

States exercised by means of consulai couits, and that wlulst 

there was no compulsoiy powei m a Biitish comt in Turkey 

over any but British subjects, a Russian 01 othei foieignei 

might voluntarily submit to the juiisdictioii of such a couit 

with the consent of his sovereign 

The decision m the Laconia case apphed to a state of cii- Couse- 

cumstances where there weie several Powers exeicismg extra- ^^blfsh- 

temtonal jurisdiction m the terntones of the same State 

'* piotec- 

It lequires modification m its apphcation to the conditions toiaic 
of a piotectorate The assumption of control ovei the foreign 
relations, or, to use another expression, ovei the external 
sovereignty, of a State imphes the assumption of responsi^ 
bihty both foi the safety and for the good conduct of foi’higneis 
who lesoit to the territories of the protected State and who 
aie not subjects of the piotectmg State , that is to say, foi 
matters which, in the case of an mdexiendent State, are dealt 
ivith by diplomatic inteivention And, except where the 
local law and administration of justice are m full conformity 
mth Euiopean standards, tthis lesponsibility cannot be effec- 
tively dischaiged unless the couits of the piotectmg State 
exeicise jmisdiction over such foieigneis 

Conveisely, when the protecting State estabhshes couits 
with competent juiisdiction and adequate secuiity foi tJio 
admimstiation of justice in accoidance vitli Western ideas, 
the necessitj'’ foi consular courts of othei Western Poveis 
disappears Thus, when Fiance established a protectoiate 
over the legeucy of Tunis and set up French comte m the 
regency, the Queen consented to abandon hei consulai juiis- 
diction, vuth a view to British subjects in the logoncy becom- 

‘ (1S63) 2 Moo P C , X S , 161 , 33 Law Journal, X b , P M & A 11 

B b 2 
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ing jnfftioiable bj tboBO Prenoh oourts under tbe same con 
ditiona as French rabjeota ^ 

Accordingly the assumption of an eiolnsive protectorate 
seems to imply the eiennse of junsdlotlon over foreigners 
and the exoluaion of the junsdicftion of foreign consular 
courts and in the opinion <rf the lateat authontiee on inter 
national law junsdlotion over foreigners is in such proteo 
toratee legally exercisable under the Foreign Jnnsdiotion Act* 
The mode m which the powers exercisable under the Foreign 
Junschotion Act have been apphed to uncivilized regions 
and ha\o been gradually extended in their adaptation to 
proteotoratee may bo illustrated by the Orders in Council 
which have at various tunes been made for different regio'ie 
in Afnoa 

A comparatively early stag© in tbe process of devolopmont 
IS represented by an Order of 1889 ® under whiob local jurw 
dictions could be constituted where neoeoary The Order 
/ieolared that the powers conferred by it witlun a local juris 
diotion^was to extend to the pcTBons and matters following 
in so far as by tr^ty grant usage sufferance or other lawful 
uioauB Her Majesty had power or authonty m relation to 
mioh persons and matters that is to say — 

(i) British Bubjeotfl as defined by the Order 
(-) The property and personal and proprietary nghts and 
obligations of Bntish subjetflB within the local juris 
diction (wliother such subjects wore or Tvere not witliin 
the jurisdiction) including British ships witli tlioir boats 
and tlio persons and property on board thereof or 
l>elonging thereto 

(3) Foreigners as defined by tlio Order wlio should submit 

n 0 Britbh eocmiUr JoibdJctkn eatablubctl in Tnnb ondoT tbo Foreign 
Junrdktkm Acts wm eiprenijr sboUilred bj the Order In Onmoil of Dewm- 
ber 31 iSSj. 

See e.g. WfntUkc p. 187 

» Tbo Urif* Onkr la OMmefl. 1889. SUL fL and 0 Her roL t p. l 
ITib Order •ud the luaendlag Order of 1893 h*To been jracticaDy wiper 
►eded by tUc Onlen of 1903 for Brill h Ccotnd Afrir* and Brifbb Eot 
Africa. 
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themselves to a court, in accordance with the provisions 
of the Order , 

(4) Toreigners, as defined by the Ordei, with respect to 
whom any State, kmg, chief, or Government, whose 
subjects, or under -^hose protection they are, had, by 
any treaty, as defined by thb Order,” 01 otherwise, agreed 
with Her Majesty for, or consented to, the exercise of 
power or authority by Her Majesty 

The term ‘ British subject ’ was defined as including not onlj^ 
British subjects m the pioper sense of the word, but also 
any persons enjoying Her Majesty’s protection and, m par- 
ticular, subjects of the several prmces and States in India 
in alhance with Her Majesty, residing and bemg m the parts 
of Africa mentioned m the Order The term ‘foieignei ’ 
was defined as meanmg a person, whether a native or subject 
of Africa or not, who was not a British subject withm the 
meamng of the Order. 

Wliether the Order authorized the exercise of cnmmai 
jm'isdiction over ‘ foreigners ’ seems open to doubt, and the 
exercise under it of civil jurisdiction m respect of a ‘ foreigner ’ 
was expressly declared to reqmre his specific consent m each 
case, whilst the court was also empowered to leqmre evidence 
that no objection was made by the Government wiiose sub- 
ject the foreigner was 

These restrictions on ?he exeicise of jm'isdiction ovei 
foreigners were soon found to be mcompatible with the 
conditions of a protectorate, and accoidmgly the jurisdiction 
received a wide extension undei the Africa Order in Council, 
1892 This Older, after leciting in the usual terms that, by 
treaty, grant, usage, sufferance, and other lawful means, 
Hei Majesty the Queen had powei and jurisdiction m the 
paits of Afiica mentioned m the Order of 1889, Vent on to 
recite that — 

This language is in accordance with the terms of tlic enactment which 
IS reproduced by s 15 of the Foreign Jurisdiction Act, 1890, and which was 
passed before tlie Interpretation Act, 1SS9 
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By the general Act of tbo Cofiferonct* of Berlin elgnrd In 1885 the 
eereral Ptnreffi who irere partie* thereto {In thl* Order referred to u 
tbo Signatory PoTrerB) declared, with reepect to oocnpatlons In Africa 
bv any of the Signatory Pfwen, that the eatabhahment of authority in 
protected terrltorlea waa an obligation reetfng npon the roapoctlTe pro* 
teoting Powers and that. In order to the doe fnMlment of the aaid 
obligations, as respects terrltorl^ and places within the timlts of the 
Order of 1889, which Her Majeety abould hare declared to be nndar the 
protection of Her Uajeaty it waa necenary that the anbjeeta of the 
Signatory Powers, other than Her Majesty abonkl be jnstknable nnder 
that ord^ in Hke nmimer as Britlah subjects, and thatfor this purpose 
the proriiloni of the Order refemng to Britlih snbjeots should, as far 
practicable, be extended to tbo sabjocts of tbo^ Pow«a. 

It then proooeded to enact that — 

Where Her Majeaty has declared any tettltory or place whbin the 
limits of the Africa Order In Coonoil, 1889, to be a protectorate of Her 
Majesty the provt sk ma of that Order having referenoetoBrItiib subjects 
exc^ Part \ 1 V thereof* shaD oitecd In Hke manner to foreJ^em 
to whom this Order applies, and all snob fcuelgneTs aball be jntUoIablr 
bv the courts oonstitnted by the aald Order for the jsoteoforate under 
the same ooDditloni as British subjeota, and to the extent of the Jum 
(Hcdoc vested by law In those ooorts and Part XU * and so much of 
fha rat of the Order as req u ires the oemsent of any foreigner aa a oon 
dition of the exerobe of jorisdiotioD ahaB be of so force or effect In the 
proteoiorate, eo far as respec ts fotelgnerB to whom this Order appUea. 

The Order defined the expression foreigners to ■whom this 
Order applies as meaning snbjeots of any of the Signatory 
Powers, except Her Majesty or of any other Power which 
had consented that its snbjeots should be jostiolable under 
the Africa Order of 1889 and the prder of 1892 
It will be seen that the jansdiotion exercisable under the 
Orders of 1889 and 1892 thongh very extensive in its scope 
wns still personal in its oharaoter 

These Orders were framed by tbo Foreign Office But in 
the meantime the Colonial Office had been framing Orders 
which proceeded on different and bolder lines and wliich 
appear to give jurisdiction in general terms without distinction 
between British subjects and foreigners and without reference 
to any acquiescence or consent express or implied The 

‘ F»rt Xl\ prorldrt for lb© rcgl (ration of Bnlbh onljrrlm 
* Ai to civil jtiri*dKrtIon ovrr focfifiw m with tbr con'wt of thrnwrhv* 
or thnr florvnimmt 
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Order made foi the Bechuanalaud Protec toi ate on Maj’’ 9, 
1891 after recitmg that the territories of South Africa 
situate ivithin the limits of the Order as desciibed were uudei 
the protection of Her Majesty the Queen, and that by treaty, 
grant, usage, sufferance,® and other lawful means Hei Majesty 
had xDower and jurisdiction in> those temtories, enacted as 
follows — 

‘ n The high commissioner may, on Her Majesty’s behalf, exercise 
all powers and jurisdiction which Her Majesty, at any time before 01 
after the date of this Order, had or may have withm the hmits of this 
Order, and to that end may take or cause to be taken aU such measures, 
and may do or cause to be done all such matters and thmgs within the 
limits of this Order as are lawful, and as m the interest of Her Majesty s 
service he may think expedient, subject to such mstriiotions as he may 
from time to time receive from Her Majesty or tluough a secretary of 
state 

* HI The high commissionei may appomt so many fit persons as m 
the mterest of Her ^Majesty’s service he may flunk necessary to be 
deputy commissioners, or I'esidont commissioners, or assistant com- 
missioners, or judges, magistrates, or other officers, and may define 
from time to time the districts within which such officers shall respec- 
tively discharge their functions ^ ’ 

‘ Every such officer may exercise such powers and authorities as the 
high commissioner may assign to him, subject nevertheless to such 
directions and instructions as the high commissioner may from time to 
time thmk fit to give him 

‘ The appomtment of such officers shall not abridge, alter, or affect 
the right of the high commissioner to execute and discharge all the 
powers and authorities hereby conferred upon him 

‘ The high commissioner may remove any officer so appomted 
‘ IV In the exercise of th^ powers and authorities hereby conferred 
upon him, the high commissioner may, amongst other-thmgs, from time 
to time, by proclamation provide for the admmistration of justice, the 
raising of revenue, and generally for the peace, order, and good govern- 
ment of all persons within the limits of this Order, including the pio 
liibition and punisliment of acts tendmg to disturb the pubhc peace 
‘ Tlie high commissioner m issumg such proclamations shall respect 
any native laws or customs by vluch the cml relations of any native 
chiefs, tribes, or populations imdei Her Majesty’s protection are nov 
regulated, except so far as the same may be incompntible,ivith the due 
exercise of Her IMajesty’s power and jurisdiction 

‘ ’iTI The coiuts of British Bechuanaland shall have in respect of 
matters occurring within the limits of this Order the same jurisdiction, 
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dril and omninjd, onginal and fippeUate, u they rmpoctJvely 
from timfl to tlma m reepeot of mattera occramng vithm Britaah 
BechoADaland, tod tlie jndgemeiite, deoreet, ordam, ted icntecicat of 
any tuoh ooort made or in the exercise of the jarisdaetdon hereby 
conferred may be enforced aod eieonted, and appotk therefrom may 
be had arid proaeonted, in the same way^ If the jodgesnent, decree, 
order ortentenoohad bean made or given nndar the ordinary jonadjo- 
tkm of the oourt 

Bat the Jorladlctlon hereby oonferred shall only be erefcised by such 
ooorts, and m emoh manner and to tooh extent, at the GoTcmor of 
Bntith Beohnanaland witalt by proolamation from time to tune direct 

The Matabeleland Order in Cotmofl 1894 now superaeded 
by the Southern Hhodeeia Order in Council, 1898 waa framed 
on Bimilar prinoiples and the same pnnoiplee have been 
followed in the Orders which have since bee 1 made for diUerent 
parts of South East and West Africa Tliey set np high 
oourta and mahe administrative and legislative armngementB 
hardly distinguishable m their oharaoter from those adopted 
for regions which have been formally incorporated in the 
King 6 dominions ^ 

rvtrwii n. The general conolosions es to the classes of persons and 

cases with respect to which jonsdiotion may be exoroisetl bv 

ilooimd» courts established by Orders in Council in accordance with 
Foreign 

Jaxiidlc the Foreign Jonsdiotion Acts appear to be — 
tfonActe. ^ principles on which the jonsdiotion rests do not 

exclude its exercise with reepeot to any classes of persons 
being the subjects or under the^ authority of the State 
which establishes the court or of the State m wlioee territorj 
the court is established or any classes of oases whether 
ci\nl or cnminaL 

2 But in practice the jonsdiotion being required mainly 
for the protection of foreigners is not usually exercised in 

Bee tbf Africa Order prfntwl In Slat ^ «i»^0 voL r TlwOnVni 
In ComteU madefor the hinterluM] proteetontei adjoining Britbh coltmJM 
on the We^ Diut of Africa hare ioatead of defining the jarMictloo exer 
clraUe In pcoteetonte^ tratufmed the powera of lejiilatlng for them to 
the leghUtnre of the adjaecot Brlti h cokmy The Jeghilatfoo imder thev* 
poarcra H rlther •pedfle or alraply applies the coIonUl Uw In Mine ea*e^ 
jon^dictloo appears to be exerdsaUe orer all penw*. In other ca«n U 
1^ left with the ehief% subject to the direetka and control 0 / the Britiih 
anthoritk* 
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disputes between natives of the countiy 01 in criminal pio- 
ceedmgs which do not affect foreigners 

3 As respects persons who are not subjects eithei of the 
State which estabhshes the court, or of the State m whose 
territory the comd. is estabhshed, the exercise of the juris- 
diction, according to the view “adopted m franung most of 
the Orders in Council, requires consent, express or imphed, 
on the part of those persons or of the States to whom they 
belong, but a general consent to the exercise of jurisdiction 
over aU or any of the subjects of any State may be imphed 
by acquiescence, or by such acts as the recognition of a pi o- 
tectorate 

4 In the case of certam protectorates m Africa the juris- 
diction has been given ui more general and indefinite terms, 
and apparently is capable of bemg exercised over any peisons 
and m any cases ovei and m which territorial jurisdiction 
18 exercisable ^ 

5 The Order m Council can hmit and define in any mannesj 
winch may be consideied expedient the classes of*peisons 
and cases with respect to which jurisdiction is to be exercised 


In considering the apphcation of the foregoing prmciples Applica- 
to India, the chief differences to be borne m mmd are — pHnciples 

(1) The limitations on othe powers of tlie Indian Legisla- India 
ture, by which is meant the authority desciibed 111 Acts 

of Paihament as ‘ the Governor- General m Council at 
meetmgs for the puipiose of making laws and legula- 
tions ’ , 

(2) The special relation in which the Government of India, 

as representative of the paiamount Powei, stands to 
the Native States » 


* The references to native law and custom in some of these Orders clearlj 
show that jurisdiction was intended to be exercised under them in cases 
betv ecu natives of the country For a very curious illustration of the mode 
in which this kind of jurisdiction has been exercised on the West Coast 
of Africa see Faidi Customary Laws, bj J ]M Sarbah (London, 1S97) 
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ptTwen of The Indian Le^latnre ib the creation of Ktatnte Its 
powers are derived wlioUy from Acts of Parliament and are 
limited with reference to pereonfl places and snbJeot-niaUer 
by the Aota of Parliament by wluoh they are oonferred 
Section 43 of the Government of India Act 1833 (3 & 4 
Will rV 0 85) empowered the Governor General in Council 
to make subject to certain restriobons laws and regulation! 
for repealing amending or altering any laws or regulations 
whatever then in force or thereafter to be in force m the 
said temtones (i e the temtonee under the government of 
the Eafrt India Company) or any part thereof and to make 
laws and regulations for all peraons whether British or 
native foreigners or others and for ah courts of justice 
whether eatablished by Hi§ ilajeety’a charters or otherwise 
and the junsdiotions thereof and for all plaoei and things 
whatsoever within and throughout the whole and every part 
of the said temtonee and for all servants of the said Company 
pithin the domimona of pnnoee and Statee in aHianoe with 
the said Company (I e the East India Company) ' 

As to >Jm powers exerdmUe uoder thh Mcticm U» folloving opinion 
ns girea to the East Indi^ Oompanj In 1839 1 — 

We think the LeglslstiT« Onniofl has pcnr to Ian to proride 
for the punishment of offence* tn cues bwe Kitdemplsted. The LegUlatlre 
Cotmdl hu pover to pus Un nurting sod dceUring that crimes and 
offences committed in the territoHcs of prince* or Btate* in India adlacent 
to the Britlfh territories bj persons, tfaa native nibfeots of and owing 
obedlenee to the Ian of *wh British terrilorka, shall be Uthle to bo tried 
and ptmhhed u if committed vlthtn the local 1 mits of the British territorie*. 
Crime* and offence* against the State and the rriroe* of forgery eoining 
4 o might fretpienUy he committed vitboot the limlti of the Company s 
territories Indeed, by the eiisting Uav British mbjects ire haWc to 
bo tried in the mpieine eotirta for offence* committed anyirbero wHbln 
the Company * limit* We do no* eoorider the afOrmatlTe clanee in 
3 4 4 Wni IV c 8? *> 45. giring the pover to the LegtsUtire Ooondl to 
make Ian “for all eerrant* of the ttkl Company within the domlnkm^ 
of prinee* and State* In aOianco with the eaJd Company u realratalag 
the I^gidatlro Ocmncfl from making Ian for the p m pxisc s In qnerilon 
bot a* either perhaps nnnece**ary or a* meant to remore all doubt a* tn 
Ibe power to land •errant* of the Ooropany is the partlctilar case rpecifled, 
aho might not bo (u oecastooally happens) either natire* or (mhjecti of 
the Britbh territories or British nbjects of Her ^[ajeriy 

We think thst the LegWatirr Cwmcll bs power in the wroe manner 
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This section has heon siipeiseded by the Indian Councils 
Act 1861 and has been lepealed, but. is still of impoitance 
as the enactment under which the Penal Code of i860 was 
made 

The enactments on which the powers of the Indian Legis- 
lature now depend aic the lifidian Councils Act, 1861, as 
supjilomented by an Act of 1865 and an Act of 1869, and 
explained by an Act of 1892 

Seel 1011 22 of the Indian Councils Act, 1861 (24 & 25 Vict 
c 67), empoweied the Indian Legislature, subject to the 
plo^nslGns of tlie Act to make laws and legulations foi 
lepealing, amending 01 altoimg any laws 01 regulations 
whatevei ‘now in foice 01 heieaftei to be m foice in the 
Indian teiiitoiies now undei the dominion of Hei Majesty, 
and to make laws and legulations foi all peisons, whethei 
Biitish 01 native foieigneis 01 othcis and foi aU couits of 
justice whatevei, and foi all places and tlungs whatevei, 
witlim the said teintories and foi all seivants of the Govern- 
ment of India inthm the dominions of princes and States in 
alliance with Her Majesty ’ 

Section I of the Government of India Act, 1865* (28 & 29 

Vict c 15), after reciting that the Governoi -General in 

Council had powei to make laws and legulations for aU 

persons, Biitish 01 native, within the Indian donunions, and 

o 

to provide for tlio trial and pnnisliment of onmes and offences committed 
upon the high seas, enacting and declaring them to be offences of the same 
quahty and triable and punishable as if they had been committed on land 
as has been done as to offences committed at sea by British statutes It 
would, of course, be proper to hmit the apphcation of such a law to persons, 
natives and subjects, owing obedience to tbe laws of the British terntories 
Bor piracy, &c , provision has been made by existing laws 

(Signed) J Campbell, 

B M Rolfe, 

R Spatjkte, 

James Wigbam 

‘ Temple, January 30, 1S39 ’ 

But it IS difficult to reconcile this opmion with the opmion subsequently 
given as to the inabibty of the Indian Legislature to pass laws binding on 
natives of British India outside the territories of British India (see Forsyth, 
Cases and Opinions on GonsMvtional Laiv, pp 17, 32) 
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that it was expedient to enlarge the powers of the Governor 
General m Connoil by authorizing him to make laws and 
regulationa for all BntiBh gnbjeota withm the domlmonfl of 
native pnncee empowered the Tnrlmn Legiilatnre to make 
laws and regnlationa for all Bntuh tmbJeotB of Her Majesty 
within the dominiona of prino68 and States m India in alliance 
with Her Majesty whether in the semoe of the Government 
of India or otherwise. 

Section I of the Indian OoonoilB Act 1869 (32 & 33 Vlot 
0 98) empowered the Indian Legialature to make laws and 
regulataonfl for all persona being native Indian aubjeota of 
Her Majesty without and beyond ns well as within the 
Indian temtones under the dominion of Her Majesty 

Section 2 of the Indian CoonoUs Act 1893 {55 & 56 Vict 
0 14) eiplama that the expression now under the dominion 
of Her Majesty m the Act of 1861 is to be read as If the 
words or hereafter were inserted after now 

wQl be observed that the eipreeeion used in the Act of 
1861 a ^within the dommiona of pnnoee and States m allUnoe 
with Her Majesty an eipreeaionanbstJtnted for and apparently 
framed oh the words in the Aot of 1833 prmcee and States 
m alliance with the said Company The expression m the 
Aot of 1865 IB pnnoee and States m India in sUiance with 
Her Majesty ‘ The language used in the Aot of 1861 if 
construed hterally would seem wide enough to include the 
temtoner of any fnendly State wliether in Europe or else- 
where Bat some limitation must be placed upon it and 
it may perhaps be construed as including States having 
treaty relations with the Crown through the Government 
of I n d i o, whether subject to the suxeramty of Her Majesty 
nr not^ However this may be the power of the Indian 
LeglsIaturo^to make laws binding on persons other than 
natives of British India outside British India and the Native 

‘Tlili twm to bo the eonitrootlon •dopteU bj tho l*te 3 Ir Jiwllcc 
Stephen, »ho uyi t The OoTen u ne n t of ludl* hai porer to legb<Ut for 
pnblio »erTmntj both In ’Sttire Sutei Ineloded In Britkh India, ind In 
Natiro State* adjacent to BntUh lodia. Uittcrjf 0/ Cr nfiuf Ljtt li 12. 
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Slates of India, seems iiiidor existing cucumstances, to be 
oiien to question 

Doubts have also been laised as to the class of peisons for 
V hoin, undei the denomination of ‘ Biitish subjects,’ legislative 
poll CIS may be exeiciscd undei the Act of 1865 The pic- 
amble of that Act speaks of ‘ aU peisons, British or natives, 
iiithni the Indian dominions,’ and the Act then gives poivei 
to legislate for all British subjects in Native States It was 
accordingly argued that ‘ British subjects ’ did not include 
natives of Biitish India ’ The difficulty aiising fiom this 
paiticulai doubt was removed by the indei language of the 
Act of 1869, but it IS still not perfectl}^ cleat whethei tlic 
powei of the Indian Legislatuic undei the Acts of 1865 and 
1869 make laws operating on Biitish subjects outside 
British India extends to persons who aie neithei Biitisli 
subjects of European descent nor natives of Biitish India 
The earhei enactments 1 elating to India were jiassed at 
a time when it was doubtful whethei, 01 how fai, Biitish 
soveieignty extended bejmnd the piesidency torpus, and 
when fuU powei s of sovereignty weie not exercised ovei 
natives of the country even witlun those towns ‘’Notwitli- 
standing the declaration in the preamble to the Charter Act 
of 1813 that the possession of the teiiitorial acquisitions of 
the Company m India was to be ‘ without prejudice to the 
undoubted sovereignty of>the Ciown of the United Ki n gdom 
of Great Britain and Ireland m and over the same,’ theie 
was stiU loom foi doubt whether the native inhabitants of 
those jiossessions were British subjects withm the meaning 
usually attached to that term by Acts of Paihament, and 
wJiethei their status did not more nearly lesemble that of 
natives of the territories m Africa which aie under Biitish 
protection, but have not been formally incorpoijited 111 the 
British domimons Consequently the term ‘ British subject ’ 
has to be constiued m a restricted sense m the eaihei of these 
enactments, and it is possible that the lestiicted meaiimg 

^ Sec Mmutes by Sir H S Marne, Nos 36 and 73 
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TThioli liad been attached to it by usage still continued to 
attach to it when used m some of the enactments dating 
subsequently to the time when Bntish India had passed 
under the direct and ifumediate sovereignty of the Crown 
The term as used m Acts of Parhanaent was never precisely 
defined and perhaps was treated as including generally 
white-skmned residents or sojonmers m the country by way 
of contradistinction to the native population^ 

After the statns of Roman oitiienship had been extended 
to all the inhabitants of Bntish India the Indian Legislaturo 
found it expedient to devise a term wluoh should indicate the 
class formerly known as Bntish subjects m the narrower 
sense and for that porpoee they mvented the definition of 
Lnropean Batish subject which is now to be found in s 4 
of the Code of Onminai Procedure 1898 That section 
declares that European British subject means — 

(l) Any ffubjeot of Her Usjes^ been, nstoiallsed* or dooikdled 
in the United Rlngdcm of Great Britain sed IreUad, or in sny of 
r 

Hie doubtfl vtikh wen et one time ecterislned u to the mesnlng to 
bo ettAobed to the term BcitUh eubjeot. in iU AppUeetion to pmoni 
born or liring Ln loduL, ace well Ulastrmted by a note whioli U qooted at 
|i. 89 of Morley h Dtftti from an edition by Mr L. Clacko of the ilstcrto 
j (JeO. rV c. 33 Thlj note wy* According to ooo opinion, all peraon 
bom withm the Company^! tecritonea are Bntlrh rubjeota. Thla opuuoo 
ta loonded on tbe anppoaltlon that theee tcrritorlea are BrltUh coloniea 
aod atand in tbe aame altaadcm aa the laUml of Bombay the Ganadaa, 
tbe Cape of Good Hope or any other oolcq'y whloh hai been aoqolred by 
oooqaert oc ceded by treaty Acoordlng to another opinion, thoao peraona 
only are BrilHh who are natirea, oc the legitimate deecendanti of natlTC^, 
of the United Kingdom or the eoloaiiei which are admitted to be annoied 
to tbe Crown. A third opinion eooddera Qiriatlanlty to be a teat of an 
iodlrklaal being a Britiah nibjeot pcorfUed that the pcieon wa^ born In 
the Qjrapany’ temtoriea and aeoording to thla an Armoilan, or tho 
legitimate ofiajaing (being a Chriatian) of EIngliah and nahre parenta, wouW 
br a Britnh tnbJecL Nothing poaltlre can bo gathered from any of tbo 
\rt of rarUament excepting that 9 Oeo. c. 33, appcari to negatlro 
tbo podtkm that ilnhammadaca and IDodo^ are Britiah mb}eota { ami 
thejnry \rt 7 Oeo c. 37 aeema to be iK^oally oppoaed to any peraoni 
being Britl h lobJeeU but natlre*, or tbe legitimate deacendante of natlTce, 
of the United Kingdom or ftr aeknowlodged colonler. 

8ee I10 tho fdlh Appendix to tbo Report from tbe Select Cijmmlttcc of 
tho Houae of Common In 1R31 pp. 1114 1 143, 1 14r et aeq., 1 16S 1178, 
1439. 4to nlitkm. 



v] BRITISH lURISDIClION IN NATIVE STATES 383 


tlio European, Auioricau, 01 Auskalian colonies 01 iiosscssions of 
Her Majesty, oi m the colony of Neii Zealand, or m the colony of 
Cape of Good Hope 01 Nat-al , 

' (2) Any eluld or giandeluld of any such peison by legitimate 
descent.’ ' 

This definition is open to much ciiticism, and obviously 
CHS both by way of leduudancy .and by way of deficiency It 
can hardly bo treated as a piecise equivalent of the term 
‘ Biitisli subject ’ in its oldei sense, although it is mtended 
to have ajqiroxmiately the same meamng If the term 
‘ Biitish subject’ m the Act of 1865 weie to be constiued 
as equivalent to ‘ Euiopean Biitish subject ’ 111 the Indian 
Code of Criminal Piocedure, thcio would axipeai to be no 
powei undei the existing statutory enactments foi the Indian 
Lcgislatme to make laws, say, foi a native of Ceylon m the 
teiritones of the Nizam But the language of the Act of 
1865 can hardly be constiued by the hght of an artificial 
defimtion which was invented at a subsequent date And 
oven if the expression is used m a restricted sense, probably 
the most reasonable construction to put on it is that it Sncludcs 
all British subjects except natives of India 
The Indian Legislature has also powei under special enact- 
ments to make laws with extra-teiiitoiial operation on 
paiticulai subjects Foi instance, under the Indian Maiine 
Service Act, 1884 (47 & 48 Vict c 38), the Indian Legisla- 
tuie may make laws for> the Indian Manne Seivice with 
operation throughout Indian wateis, which are defined as 
the high seas between the Cape of Good Hope on the west 
and the Straits of Magellan on the east, and any teriitorial 
waters between those hmits 

So also B 264 of the Merchant Shippmg Act, 1894 (57 ^ 
58 Vict c 60), enacts that if the legislature of a British 
possession — an expression includmg India — by a any law 
apply or adapt to any British ships registered at, trading 
ivith, or being at any port m that possession, and to the 
oiviiers and masters and crews of those ships, any provisions 
in Pait II of that Act winch do not othenvise so apply, the 
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law IS to have effect throughout Hifl Majesty b domuuone 
and in all places where Htw Majeetv has jurisdiction m the 
same manner as if it were enacted in the Merchant Shipping 
Act itself * 

In like manner s 368 of the Meroiiant Shipping Act enacts 
that the Governor General of India m Coimcil may by any 
Act passed for the pnrpoee declare that all or any of the 
provimons of Part m of the Merchant Shipping Act 1894 
shall apply to the carriage of steerage passengers upon any 
' oyage from any speoifled port in British India to any other 
spocifled port whatsoever and may for the purpoeea of Part 
in of the Act fix dietary scales declare the space for steerage 
Xia^Dgers and do other things and the provisions of any 
such Act while m force are to have effect without as well as 
within British India as if enacted by the Merchant Shipping 
\ot itself 

Acts of the Imperial Parliament and charters made under 
or conffmied by such Acts have also given courts m British 
India elytra territorial jonsdiotion winch eonld not have been 
conferred on them by Acts of the Indian L^palatnro Soo 

g 33 m 0 53 8 156 9 Geo IV 0 74 B I 12 & 13 

\ lot 0 96 23 & 24 Viot 0 88 53 A 54 Viot 0 27 

On the same principle the Slave Trade Act 1876 (39 & 

40 Viot 0 46) enacted that if any person being a subject 

of Her Majesty or of onjprinoe or State in India m alllanoo 
with Her Majesty should on the high seas or in any part of 
Asia or Africa specified by Order m Council m that behalf 
commit anj of certain offences relating to slave trade under 
tlio Penal Code or abet the commission of any such offonco 
ho vill bo doclt with as if the offence or abetment had l>ocn 
committed in any place within British India in which he 
niaj bo o^ raaj be found and under s 3 if the Governor 
General m Counoli ninonds any of those provisions or makes 
further provisions on the same Bubject a copj of the amend 
ing Act maj bo laid before both IIoubch of Parliament and 
then unless on address is prcMonted to the conlrarj tho King 
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nicay by Oiclei in Council give the amending jiiovisions the 
same oxtra-torntoiial opeiation as the piovisions amended 
The Indian Legislatuie has exeicised its powei of legislating 
foi offences committed outside Bnti^i India by provisions 
which aie to be found in* the Penal Code of i860 and in the 
Code of Cnminal Piocedure, 1S138 
Under s 3 of tlie Penal Code, any jieison liable by any 
law passed by the Governor- General of India in Council to 
be tried foi an offence committed beyond the terntoiies of 
Biitish India, is to be dealt with accoidmg to the provisions 
of the Code, foi anj'- act committed beyond those territories, 
in the same manner as if the act had been committed within 
them 

Undei s 4 of the Penal Code, every servant of the King 
IS subject to punishment under tlie Code for eveiy act or 
omission contiary to its provisions, of which, wliilst m sucli 
service, he is guilty vatliin the dominions of any piince 01 
State in alliance mth the King by virtue of any treaty oi^ 
engagement theretofore entered into by the Easi? India 
Company or made in the name of the Ciown by any Govein- 
ment of India ” 

Section 188 of the Code of Criminal Pioceduie, 1898, 
enacts that — 

When a native Indian subject of Her Majesty commits an offence at Liability 
any place without and beyond tlie limits of British India, 01 of British 

when any British subject commits an offence in the territories of any 
Native Pnnce or Cliief in India, 01 fences 

when a servant of the Queen (whether a British subject or not) com- com- 
mits an offence in the territones of any Native Pnnce or Cluef m India, mitted 
he may be dealt with in lespect of such offence as if it had been com- 
nutted at any place witlun British India at which he may be found Inia 
Provided that no charge as to any such offence shall be mquired Political 
into m British India unless the Pohtical Agent, if there is one, for the Agents to 
temtory m which the offence is alleged to have been committed, certifies 
that, in his opmion, the charge ought to be inquired mtd in Bntish mq^iry 
India , and, where there is no Pohtical Agent, the sanction of the T^ocal into 
Government shall be required charge 

' See remarks on this enactment in Westlake, Ghapfejs on Principles of 
International Law, p 222 
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Pronded, al»o, tlut my prooeedingB tafcm ag»In*t any penoo undar 
this teotioD which would be & bar to fQlneqiteiit proondingi a^pamat 
Booh pemn for the same offence if SDoh offence had been committed In 
British India "ball be a bar to further prooeedingi against him under 
the Foreign Jansdwtlon ^id Ertradition Act* 1879, bi reepeot of the 
ptamw offence in any t arltuiy beyimd the limits of Bntwh India. 

The prcmsionfl of the existing Code of CHmuxal Prooedore 
may be taken to represent the constmotion whioh the Indian 
Legialatore haa thought it eafe and prudent to place on the 
enaotmenta giving that l^tslature power to make Iawb with 
extra temtonal operation ^ 

The general oonoluaionfl apjiear to be — 

1 The Indian Legislature u not in any sense an agent 
or delegate of the Imperial Parliament * but Ita powers are 
limited by the terms of the Acts of Parliament by whioh 
those powers are oonferred 

2 The Indian Legislature has power to make laws — 

(а) for native Indian subjects of His Majesty or native 
Indian soldiers m His Majesty s Indian forces m any 
pa[t of the world and 

(б) for Bntish sabjeota, m a narrow sense and servants 
of tjie Government m Native States 

3 Whether the Indian Legislature has power to make 
laws for British subjects not being either European Bntish 
subjects or natives of India m Native States or to make 


Tb« conctnrotloo of the prcrrisloiu U> extra territorial Juriadlotlon 
In carUer ediUcnu of the Codo of CUminal Procedure, and in tlw Tiwllen 
Foreign Jariadletkn aiKl Extradition Act 1879, now nperaeded by an 
Order onder the Fordgn Joriadletioo Act of the Britijh Parllamoit gare 
riae, in the Indian oonrta, to dUBcnit qaeatkina, wblob are flltutrated by 
the foDowiug ca«n j R. r Firfaf, (iS/j) lO Bom. Eep. 356 j R, v LtUfa 
OonmJ (1875) L L. R. I Bom. 501 Empnu t Strmooi SiMfi (1879) 
L L. R. 3 AIL 218 j Empr«»t r 8 Voorpa Chatty (1881) L L. B 5 Bom 
333 SUdia T BStftrt (1884) L I R 7 3 [ad. 354 Qmm Emprt*t r 
Edtmrds (18S4) I L. R. 9 Bora. 333 QinR t Abdal Latib (1885) I L. B. 
10 Bom. 186 f 7 rc|wy ▼ r«laiw2i KanfaMi, (1886) L L. R, 10 iUd. 21 1 
QKtm Empdttf r J/aa^ ToMorti (1886) L L. R 10 Bom. 374 t 
Emfrt*tr (i88/)L L. R. 9 AH. 533 j QwMEmpnt^y Dnyi 

(i 883 )I. L. R. 13 Bom. 1471 EtHtfu (i8S9)L I* R. 13 Had, 301 
Q ft» Emprr*t r Tatraraf (1891) L L. R iC Bom. 178 » Cwn* Fmfrt** 
T OaupalmA Ram Chaairm (1893) I. L. R. 19 Bom. 105 
R, r Rniab I R. 3 App. Cha. 8S9. 
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laws for British subjects not being nativas of India, or foi 
servants of the Government, as such, in States outside India 
as defined by the Interpietation Act and by the Indian 
General Clauses Act, that is to say, ul places which aie not 
either in British India or.iin the territory of a Native State, 

IS open to question » 

4 Except in these cases, and except m pursuance of special 
enactments, such as the Indian Marine Service Act, the opera- 
tion of Acts of the Indian Legislature is stnctly teriitoiial, 
and extends only to persons and things withm British India 

5 The Indian Legislature has gone further than Paiha- 
ment m the exorcise of the extra-territorial powers which it 
possesses 

But the Gpvernoi -General in Council has m his executive Extra- 
capacity extra- ten itorial powers fai widei than those which 
may be exeicised by the Indian Legislatuie By successive 
charteis and acts extensive poweis of sovereignty have been exeontive 
delegated by the English Crown, first, to the East India^^^^"^*^^*^ 
Company, and afterwards to the Governoi-Geneial m Council 
as its successor The Governor-General m Council is the 
repiesentative m India of the Bntish Crown, and as such can 
exercise under delegated authority the powers mcidental 
to sovereignty with reference both to British India and to 
neighbourmg temtories, subject to the lestiictions imposed 
by Parhamentary legislaticji and to the contiol exercised by 
the Crown through the Secietary of State for India Thus 
he can make treaties and conventions with the rulers, not 
only of Native States witlun the boundaries of what is usually 
treated as India, but also of adjoinmg States which are 
commonly treated as extia-Indian, such as Afghanistan and 
Nepaul, and can acquire and exercise witlun the territories 
of such States powers of legislation and jurisdiction similar 
to those which are exercised by the Ciown in foreign coun- 
tries m accordance with the Foreign Jurisdiction Acts and 
the Orders in Council under them, and extending to peisons 
who are not subjects of the King 


002 
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The exiBtenoe of these powers wae until recently declared 
h.tmI their exercise was to some extent regulated by the 
Foreign Junsdiotion and Extradition Act 1879 of the 
Government of India ^whioh contained recitals corresponding 
to thoee in the Foreign Junsdiotioii Act, 1890 passed by the 
Parliament at Westminfrter But a few years ago it was reoog 
niied that the extra-territonal powers eieroisable by the 
Governor General in Council, as representative of the Bntish 
Crown, rested on the same principles and might with advan 
tage be based on the same statutory foundations, as the extra 
temtonal powers of the Bntish Crown in other parts of the 
world. Accordingly in 190a an Order in Council under the 
Act of 1890 made provision for the exercise of foreign juris 
diction by the Governor General of India m Oonnoil and the 
Indian Act of 1879 having been superseded as to foreign 
junsdiotion by this Order and as to other matters by later 
Indian legislation was formally repealed by the Indian Act 
^XV of 1903 

Tbe^Order of 1902 is of sufBoient importance to justify its 
being sot out in full It runs as follows — 

1 Order may be cited u the Indian (Foreign JnriedktioD) 
Order in Coonofl, 1902 

2 The limits of thU Oc(^ are the tetrltoriea of lodis craUlde BriUiih 
India, and any other territories irhich may be declared by His Blajesty 
in Cotmdl to be territories In vhkh jnrisdloticin ia exerokod by or on 
bebalf of His JIsjeety throng the Gorefnor-Geiiaral of India In Cooncil, 
or some aathority sabordmate to bbn. tnohidJiig the teiritorla! ntere of 
any anoh terrltoriee. 

3 The Goretnar-Oeueral of India in Connoil may on His llaiesty’s 
bebalf ezerobe any power or Jorlsdlotlon vhioh His Majesty or the 
Goremor-Gcnersl of India In CJounoIl foe the time being has within the 
limits of thb Order and may delegate any mob power or jorlsdictioo to 
any ■errant of the Britbb Indian Goremment In inch manner and to 
such extent, as the Garomor-Oenenl In CotmoII from time to time 
thinks fit 

4 The Goromor -General in CotmoO may make such mice and orders 
as may seem expedient for carrying this Order into effect, and in pnr 
ticnlsr — 

(a) for detenninbg the law and procedure to bo obserred whether 
by applying with or wlthont modificatkms aD or any of tho 
proridocs of any enactment in force elsewhere or otbenrise 
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(b) for dctcuiuning tlic poi'sons who aio to oxemso jurisdiction, 
cither gcnciallj or in particulni classes of cases, and the powers 
to be exorcised by them , 

(o) for dcteimming the com Is, nuthouiicf» judges, and magistrates, 
by whom, and foi legulating the mannoi m which, any jurisdiction, 
uuxihaiy oi incidental to 01 consequential on the jurisdiction 
exercised undci this Oidci, is to by cxciciscd in Biitish India , 

(rf) for icgulating the amount, collection, and application of fees 

5 All appointments, delegations, ccrtihcnlcs, requisitions, lules, 
notifications, proccssas, oixlcrs, and directions made or issued under or 
in pursuance of any enactment of the Indian Legislature icgulating the 
exorcise of foioign juiisdiction, are hcicb}’^ confumed, and shall have 
eftcct ns if made 01 issued uudci this OMci 

6 Uie Intel prctation Act, 1S89, shall appl}' to the constiuclion of 
this Order 

The substitution of an Older in Council under the Foieign 
Juiisdiotion Act, 1890, for an Act of tlie Indian Legislatuie 
has placed the cxtia-toiiitoiial juiisdiction of the Goveinoi- 
General in Council on a widei and hi inei basis, and has removed 
maiLY of the doubts and difficulties to which lefeience was 
made in the first edition of this book, and which aiose from, 
the limitations on the poweis of the Indian Legislatu?e, and 
from the language of the statutes by which those powem weie 
conferred ’ 

The language of the Oidei is wide enough to include eveiy 
liossiblc source of extra-teiri tonal authority The powem 
delegated aie both executive and legislative, and aic 
sufficiently extensive to cov^r all the extia-teiiitoiial jiowers 
previously exercised in accordance with Indian Acts To 
guard against any breach of continuity, all appointments, 
lules, orders and other things made or done under any 
previous Indian Act regulating the exeicise of foreign 
jurisdiction aie expressly confiimed, and are to have effect as 
if made or done under the Older of 1902 The orders thus 
confirmed, and the oiders issued under the new system, have 
usually taken the form of oiders foi diffeient Native States, 
or for regions or districts or places mthin them, constituting 
oml and criminal courts of diffeient grades, and declarmg 
the law which they aie to administei, that law consisting of 
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oertadn Bntlah Indian Acte with Bpooified modifioationfl 
Thee© orders are notified in the Oozdte of India and are to 
be found m volumee lapnod by the Legislative Department of 
the Government of India In editing theee volumee the 
Legislative Department t(Aee oar^ to disorunmate between 
onaotments of the Indian Legislature which apply propno 
viffore to certain olaeeee of perBons m Native State* and enact- 
ments which are in the official language of India apphod 
to oertam portions of the territory of Native State* that is to 
say become law by virtue of the Governor General s order 
The local lumts of the Order of 1902 that is to say the 
areas within which, or with respect to which, junsdiotiou aild 
powers may be exercised under the Order are in the first 
plaoo the temtonea of India onteide Bntiah India m other 
words the temtones which are popularly known as the 
Native States of India and which are deeonbed more 
teohzuoally m the Interpretation Act 1889^ as temtoiiee of 
‘any native pnnoe or ohief under the snierainty of BUs 
Majeety exercised through the Governor General of India or 
through any governor or other officer subordinate to the 
Governor-General of India The actual extent of India at 
any given time must always be a poliboal question And 
there may often he temtonee on the eitemal fringe of or 
outside TndiR witlun whioli it may be doubtful wlietber the 
Bntieh Crown has power and JiAisdiotlon and whether and 
how fftr that power and Jnrisdjotion is delegated to the 
Governor-General in Couoon These are the temtories 
described In the preamble to the Order of 1902 as temtorie* 
adjacent to India, and the limits of the Order are declared 
by 8 2 to be not only the temtonee of India outside Bntish 
India but any other temtories which may be declared by 
His jMaJe&ty in Council to be temtories m whioU junsdiotion 
IS exercised bj or on beholf of His Majesty through the 
Governor General in CoanoQ or some authority subordinate 
to him No such declaration has yet been made 
‘ ja Jk 53 VIct. c. 63. ». 18 (5). 
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The territories mthin the hmits of the Ordei are expressly 
declared to include the terntonal waters of those terntories. 
For instance, they include the territorial wateis of Cutch 
The powers expiessly conferred by tlie Act of 1890 of 
sending persons for tiial to British teiritoiy (s 6) and of 
assigning jurisdiction, oiiginar 01 appellate, to Courts m 
Biitibh teiiitoiy (s 9), may occasionally be found useful, but 
hardly go beyond tire power's previously exercised in practice 
in accordance witli the piovisions of the Indian Acts 

The Act of 1890 does not contain any provision coiiespond- 
mg to s. 5 of the Indian Act of 1879, under Avhich a notifica- 
tion in the Gazelle of India was made conclusive proof of 
mattei-s stated 111 relation to the exercise 01 delegation 
of jurisdiction But, by s 4 of the Act of 1890, a Secretary 
of State IS empowered, on the request of a court of civil or 
ciimmal jurisdiction, to send an authoritative decision on 
any question which may arise as to the existence 01 extent 
of any jurisdiction of His ^Majesty m a foreign country 
Tlie cases in wliicli an authontative decision of this kind, 

given iindei a full sense of political responsibility, is most 

/) 

likely to be found useful, are cases where jurisdiction, limited 
to special classes of persons 01 subjects, is exercised beyond 
the limits of India With respect to the Native States of 
India one may anticipate that it wiU rarely, if ever, be 
needed In these States '^heie is no doubt that the British 
Crown has power and jurisdiction, and that this power and 
jmisdiction is delegated to the Governor- General m Council, 
and experience shows that the doubts which have from tune 
to time been suggested as to the nature and extent of the 
powers so delegated laiely give rise to practical difficulties 
The Governor-General, as representative of the paramount 
power m India, has and exercises extensive sovere^n powers 
over the Native States of India Those Native States have 
often, and not improperly, been described as protectorates 
But they are protectorates m a very special sense They 
diffei materially from the European protectorates to which 
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reference is made m textbooks of European international 
law They also differ from the proteotoratefl eetabhahed 
over nncivilixed tnbee ^d the temtonee occupied by them 
m Africa because in all the Tndmn Native Statee with the 
exception of some wild regions on the frontier there is aome 
kind of organized govemmeAt to undertake the functions of 
internal administration For the purpoeee of munioipal law 
their territory la not British territory and their subjects are 
not British subjects But they have none of the attributes 
of external sovereignty and for international purpoeee their 
temtory is in the eame poeition as British territory and 
their subjects are m the same pootdon as British subjects 
On the other hand it may be doubted whether the subject 
of an Indian Native State would be an alien within the 
meaning of s 7 of the Neturahiation Act 1&70 {33 & 34 
Vlot 0 14) so as to be capable of obtaining a oertiffoate 
of naturalization under that section. Finally the rulers of 
Indian Native Statee owe pobtioal allegianoe to the King 
Emperor These peouhantiee have on important bearing on 
the jurisdiction exercisable over European foreigners withm 
the torritonee of llioec Btatoe 

of In ]>omt of fact the jorisdiotion of the Governor General m 
Council within the temtoriee of Native Statee is exercised — 
tioD^ (a) over European Bntish subjects in all oases 
exttndv (6) over native Indian subjects Sn certain cases 

{c} over all classes of persons Bntish or foreign within 
certain areas 

It IB the policy of the Government of India not to allow 
native courts to exercise junsdiotion in the case of European 
Bntish subjects but to require them either to be tned by 
the British courts established in the Native State or to be 
sent for tvlal before a court in British Tndtg , 

The Government of India does not claim Bimflar eicluaive 
jurisdiction over native Indian subjects of His Majesty when 
aithin Notiie States but doubtless would assert junsdiotion 
over such persons in coses where it thought the assertion 
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necessaij'^ Appaiently it does not in oidniary cases treat 
as native Indian subjects of His Majesty persons who aie 
natural-born subjects by statute, that is to say, by reason 
of being children or giandchildren ot native Indian subjects 
But peihaps the question how such peisons ought to be tieated 
does not arise m a piactical fown 

The Government of India does not, except ivithin special 
aieas, 01 undei special cucumstances, such as durmg the 
minoiity of a native pimce, take over 01 mterfeie with the 
juiisdiction of the comts of a Native State m cases affecting 
only the subjects of that State, but leaves such cases to 
be dealt with by the native comts m accordance with native 
laws 

The question as to whether the jurisdiction is exercisable 
over European foreigners in the territory of a Native State, if 
it should arise, would doubtless be answered as in the case 
of African piotectoiates Even if consent of the foreigner’s 
Government were held to be a necessaiy element of the jm^is- 
diction m such cases, the notorious fact that a Native State 
of India IS not allowed to hold diplomatic or other official 
intercom se with any other Power, and the general I'fecogmtion 
by European States of the 1 elation in which every such Native 
State stands to the British Crown, would doubtless be con- 
strued as implying a consent on the part of the Government 
of any Emopean or Amelican State to the exercise by British 
courts of jurisdiction Indeed, foi mteinational pmposes, 
as has been said above, the territory of Native States is m the 
same position as the territory of British India 

There are certain areas withm which full jmisdiction has 
been ceded to the Government of India, and withm which 
jurisdiction is accoidmgly exercised by comts and officers of 
the Government of India over all classes of persons as if the 
teiiitoiy were part of British India The most conspicuous 
instance of tins is the district known as the Beiais, 01 as the 
Hyderabad Assigned Districts, which, although held undei 
a perpetual lease, and adniimsteied as if it were pait of the 
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Central Provincee, la not teohmoally within Bntiah TtmUh. ^ 
The same api)earB to be the position of the reeidenoiee and 
other utatlonfl in the ooonpotion of pohtioal ofiBoers * and of 
oantonments in the ooonpation of Bntiah troope 
Under arrangementfl whioli hav 5 been made with the 
Go\ornment« of eeveral Native States fnll junsdiotion 
has been ceded in railway lands within the temtories of thoee 
State®, The effect of one of these grants was considered in 
a case which came before the Jodloial Committee of the 
Privy Council m 1897 * In thiw case a magistrate at Simla 
uuued a warrant for the arrest of a subject of the Nizam in 
respect of an offence alleged to have been committed by him 
at Simla, The warrant was eioonted withm the area of 
railway lands over which full jnnsdiotion had been con 
ceded by the Nizam, and tlie question was whether the 
execution of the warrant under these oiroumstanoee was legal 
It was held that for the purpose of ascertaining the nature 
ai^d extent of the full jnrisdjctlon conceded reference must 
be made^to the oorreepondenoe which had taken place between 
the Govemment of India and the Nizam as showing tlie 
nature of the agreement between them that on the true 
construction of this correspondence the junsdiotion conceded 
must be hmited to jonediotion required for railway purposoe 
and that consequently the execution of the warrant was 
illegal ' 

The position of the residonoies and cantonments in the 
temtories of Native States has often been compared to the 
extra territorial oharaoter recognized by European inter 
national law as belonging to dqdomatio residencies and to 
cantonments m time of war There is an analogy between 
the cases but it is unnecessary to base the Jurisdiction exercised 
m those placet on that analogy As has been seen above 

Be« East India (Iljtlerabad) Agr»g n >eot rapeetbf tho Hyderabad 
Aligned Dtitricta, 1903 1 Od 13*1 

* Aa to the cirfl and military aUtlon of Baagalore, aee B* (tSSS) 

L L. R. 13 Mad. 39. 

J/alawnrd 1 utuf-Ui Dia t TA« Onttn Empnu (July 7 1897). 



v] BRITISH lURISDICTION IN NATIVE STATES 395 


tile jimsdictioii excicisnblc by the couits of a protecting State 
iMtlun the territories of a protected State may extend to all 
01 any of (he subjects, citliei of the protecting State 01 of 
the piotectcd State, and, faubject ^o certain hnntations, to 
pcisoiis not belonging* to either of these categories The 
extent to wliicli, and the cas»?s in mIiicIi, the juiisdiction is 
cxeiciscd over paitieiilar classes of pci sons aio to be deter- 
lunicd b'\ agiceineiit between the State which exeicises the 
juiisdietion and the State Mitliin whose tciritoiies the juiis- 
dictiou is exercised, and, 111 the absence of expiess agreenient, 
arc to be inferred from usage and fioin the cncuinstanoes 


of the ease 

In connexion Mitli tins subject, it may be useful to (piotc 
Sir Henry blame’s icmaiks in Ins minute on Kathiawar ^ — 


‘It inaj perhaps be north observing that, accoichng to the moic 
precise language ol modem pubheists, “ sovcicignty is divisib e, u ^ 

‘ ‘ independence ” isnot Although the expression “ pai tial mdependenco 
ma}"^ be popularly used, it is technically incorrect According y, t ere 
may be found in India every shade and variety of sovereignty, but tljere 
IS only one independent soi cioign, the Biitish Government » My leason 
for offering a remark which may perhaps appear pedantic is that the 
Indian Goa ernment seems to me to have occasionally exjiose 1 se o 
misconstruction by admitting or denying the independence of particular 
States, Avhen, m fact, it meant to speak of their sovereignty 

‘ The mode or degree in winch sovereignty is distributed between 
the British Government and any given Native State is always a question 
of fact, Avliich has to be separately decided in each ease, and to ivlucn 
no general rules apply Ir» the moic considerable instances, there is 
always some treaty, engagement, or sunnud to guldens to a conclusion, 
and then the only question winch remams is, what has become of he 
soveieign rights nhich aie not mentioned m the Conven ion 1 
British Government reserve them to itself, or did it m n 
Native Power in the enjoyment of them ? In the case of Katlywai the 
few ambiguous documents which bear on the matter seem to me to point 
to no certam result, andl consider that the distnbution of the 
can only be collected from the de facto relations 0 t ese followed 

British Government, from the course of action wine as e 
by this Government towards them Though we have tb mterpret this 

evidence ourselves, it is m itself perfectly leptimate 

‘It appears to me, therefore, that the Kattywar States have be^ 
permitted to enjoy several sovereign rights, of which the pnncipal 


1 Minutes by Sir H S Maine, No 22, at p 37 
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hthI It i« • woH known nght of Borereignty — is immunity from foreign 
Iaws. h^ve sbo been allowed to exeroise (within limits) 

oivll sod onminal jorisdiotian, azHi •everal of them have been In the 
oierowe of a very madted (thou^ minor) sovweign ri^t — the ri^t 
to ooinmoney Bat far the iMgeet part of the sovereignty ha# obvloosly 
raided m jraotloe with the British Qovemipent, and among the ri^ts 
which it has exercised appears to me to be an almost nnhmlted right of 
interferenoe for the better order <ft the States. I mean that, if the 
interferenoea which have already tahen plaoe be referred to pnnciplee, 
those pcindplee would josti^ any amount of interpontlcin, so kmg as 
we mterpoao in good faito for the adrantage of the chiefs and people 
of Kattywar and so long as we do not disturb the only unqualified 
Hovereign rl^t which these States appear to possess — the right to 
immtmlty from foreign lawa * 

From what han been said above it wOI be seen that the 
powers exerciaed by the BntiBh Govemment or by tho 
(Jovemmont of India aa ita repreeentatave m temtonee 
where lower typee of government or oivjJieatxon prevail 
may vary both in nature and in extent between very wide 
lumtfl In eome places there la merely the exercise of a per 
aonal jurisdiction, over Bntiah snbjeots or certain other 
limited olCiSsee of persons In others the fnnotions of external 
sovereignty are exercised or controlled. In others again, 
A much larger share of the functions of sovereignty both 
external and internal, has been token over and this share may 
bo BO large as to leave to the previous ruler of tho territory 
if such there be nothing more than a bare nominal or 
dormant sovereignty * t 

In dealing with the various positions thus onsmg it is 
important to remember that different considerations will 
apply according os the position is approached from the point 
of view of international law or from tho point of view of 
monioipal law 

Ai to Kathiawar te* tho two oaaea decided In 1905 by tho Judicial 
Oommltteo, IItc*tiamd Dtrdtand r Axam SatarUd CUotamial^ and Tke 
TaJmia of Kotia Sanfant r The Staie of Qonial, A,a p. aia j 

relffTod to above p. *05 

• A cnrlooi llluatrallon of the extent to which tho eierrlao of aorereljn 
rights can l>e claimed wlthoet tite claim of territorial Kverelgoty I «m|^ 
plied by the treaty between the United 8t4to<i and the Eepnbllo of Panama 
with r»~(peet to the tarritocy within tlw Canal Zone 
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the oxleinal soveroigniy of any State is exercised 
01 conti oiled by the Bntisb Goveinnient, a thud State will 
almost ceilaiiily claim to regaid and Avill, fiom an inter- 
national point of view, bo entitled r*o logaid, the teintory of 
the first State as being »f or many pm*poses practically British 
Thus if persons 111 that tcrii<iory made it a basis for raids 
on the terntoiy of an adjoining foreign State, that State 
would hold the British Government accountable And it 
would be no answer to say that the arrangements entered into 
by the British Government with the ruler of that territory 
preclude British interference in such cases The leply would 
be, ‘ Wc know nothing of these arrangements, except that 
they debar us from obtaining piotection or redress, except 
through you, and consequently we must treat the territory 
as practically Butish ’ A similar position would aiise if 
a subject of that foreign State were grossly lU-used within 
the teintory, and were denied justice by the poisons exei- 
cising authonty there ^ 

The view taken by mumcipal law is widely different Foi 
the purposes of that law a territory must be either British 
01 foreign, that is to say, not British, and a sharp hile must be 
drawn between the two In some cases it may be a difficult 
ojieration to draw this line, but it must be drawn by the 
courts and by the executive authorities as best they can 
To allow the existence ^f a penumbra between British and 
non-British territory would cause endless confusion The 
judicial and executive authorities must be in a position to 
say whethei, foi purposes of municipal law, a particular 
territory is within or without ‘ His Majesty’s dommions ’ or 
‘ British India ’ And the legislative authorities must be m 
a position to deter min e whethei the legislation for such 
a terntory is to be earned out through the ordma^y legislative 
organs, or through the machmery recognized and supported 
by the Foreign Jurisdiction Acts Again, important ques- 
tions of status may turn on the question whether the terntory 
m winch a man is born is Bntish teintory or not To detei- 
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mine whether a partionlor territory ia British or not it may 
be neoeeaary to look not merely to the powers exeroised 
within it but also to the manner in which, and the under 
standings on which, tho6e powers have been acquired and 
are being exercised. Where the acquisition datee from long 
back, difflcult queetaona may arise But in the case of recent 
acquisitions there will usually be no serious diffloulty m 
determining whether what Kaji been acquired is merely 
a right to exercise oertam sovereign powers within a par 
tioular tract, or whether there been such a transfer of 
sovereignty over the tract as to convert it into British 
territory 

The general oonolusions appear to be 

I The extra-territonid po^rors of the Governor General of 
India are much wider than the extra temtonal powers of the 
Indian Legialature and are not denved from though they 
may be regulated or reetnoted by English or Indian Acts 
Thoee powers are exercisable within the temtories of 
ail the Ntltive States of India Whether they are exercisable 
within the temtonee of any State ontmde India is a question 
which depends on the arrangements in force with the Govern 
ment of that State and on the extent to which the powers 
of the Crown exercisable m pursuance of such arrangements 
have been delated to the Qovemor-Generah 

3 The exercniaV^ -aadut powers 

be made to extend not only to British subjeotB and to sub 
Jeots of the State within which the jurisdiction is exercised 
but also to foreigners 

4 The classes of persons and cases to which jurisdiction 
actually applies dejiend on the agreement if any m force 
with respect to its exercise and in the abeenoe of express 
agreement cn usoge ond the oiroumstanoes of the case and 
may be defined restricted or extended accordingly by the 
instrument regulating the exercise of the jurisdiction 
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Absence, leave of, to members of 
council, 132, 226 

from India of governor, vacates 

office, 132, 226 

Accounts of Secretary of State, 161, 
164 

of revenues to be laid before 

Parbament, 164. 

Act of State, as defence in judicial 
proceedmgs, 171-175 
Actions agamst Secretary of State, 
170-175 

Adalat Sec Sadr Adalat 
Additional judge, 138 
members of council, of gover- 
nor-general, 1 1 5, 1 16, 197 , of 
Madras or Bombay, 119, 213, 214 
Aden, part of British India, 264 , 
Jewish law, 338 

Admiralty junsdiction, 20, 21, 22, 
46, 241, 242-244 

Advocate-general, additional mem- 
ber of legislative council, 214 , 
appomtment and powers of, 251 
African protectorates, law applied 

to, 372-377 

Agra, proposed presidency of, 83, 89, 

191, 192 

Aldermen, at Madras, 22, 23, 32 , at 
Bombay and Calcutta, 32 
Allahabad, high court, 104, 126 
Allegiance, prohibition on legisla- 
tion affecting, 200 
Allowances to certam officials, ^24, 
225 

Amalgamation of Indian and Boyal 
army, 97, 98 

Amboyna, massacre of, 15 
Anson, Sir W , referred to or quoted 
68, 98, 146, 159, 161, 166, 173 
Appeals, 32, 48, 127, 137, 139 
Appomtments by Secretary of State, 
^ 153. IS 4 

Archdeacons, first appointment of, 
78 , salaries of, 131, 253 
Armemans, law regarding, 330 
Army, first sepoys raised, 33, 267 , 
Company authorized to enlist 
soldiers, 60 , further powers for 
raismg European troops, 72 , re- 
striction on legislature, 117, 20S, 
219, constitution of, 129-131 , 
military commissions, 267-271 


Arrest, exemption from, of high 
• officials, 247, 248 
Articles of War, 33, 34, 205 
Assada Company, the = Courten’s 
Association, 15 

Assam, chief comnussionership, 93, 
1 14, legislative council, 118, 119, 
215 , subordinate civil courts, 
137 , constitution of government, 
191-196 , legislation, 203 
Assent of governor-general to all 
Acts, 209, 222 , of governor or 
heutenant-govemor to local Acts, 
222 

Assessors, trial by, 138 
Assurances of property, in England, 
167 , in India, 168 
Audit of India accounts in Eng- 
land, 165, 166 
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Benares, jurisdiction of supreme 
court extended to, 72 , Bengjjl 
Regulations extended to, loi 

Bencoolen (Fort Marlborough), pre- 
sidency of, 45 

Bengal, establishment of Enghsli 
government, 34-37> 42» 43 » o-P" 
pointment of governor-general, 
44 , supremacy over other presi- 
dencies, 45 , mtended division of 
presidency, 83 , appointment of 
heutenant-govemor, 90 , creation 
of legislative council, 103 , snbor- 
dmate civil courts, 137 

Bengal, Eastern, muon with Assam, 

191 

Regulations, 43, 58, 59, 84) 

loi, 121 

Berar, not part of Bntisli India, 1 15, 
393 

Bills of exchange, law regarding. 


334. 335 , , „ , , 

Birthplace, no disqualification tor 

office, 89, 234 

Bishop, first appointment of, 78, 
131 , legislation affecting, 252- 
254 

Board of Control, first established, 
62,63, remodelled, 6g , abolished. 


— of Revenue, first ostabhshtd, 
43 , m Bengal, "Madras, Assam, 
and United ft-ovinccs, 134 
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Bomb«j aoqmaltloo oU t8 flrvt 
coin*^ of moncT 19 monld* 
pallty and mayorn oourt, 31 32 j 
mbordlnatloo to Bwifal, 45 64 j 
recoidar'i court, 71 > legudatir* 
power fint granted W rtpremo 
court, 80 { code <n r^alatian*, 
84, 339 ; lepilafare power with- 
drawn, 84 marine force, 98, 
legblatire power reatored, 102 
high court, 103 237-251 oonfc- 
mAndrr m^hlei am^hed, 106 
I JO conatltution of goremmont, 
114, 187-190 ( iecUiatire eoQiHjU, 
118 213-223 rtaff corpa, 130 j ■ 
anbordlnate dTfl ooarta, 137 1 I 
aalary of gOTemor ocHmeOk^ j 
jndgea, to, 225 272 adrooato* I 
general, 251 eooleaiaatioal eetab- I 
llthment, 252-254. I 

Rognlationj, 72 84, 121 329. 

Booty cnarter reganii^ 34-J^ 
Borrowing poweci of flooretary of 
State i6j :64. 

Boondadea, power of governor 
general to aner 194, 195 
British India, definition of, 263, 265 
lah^eots may not lend to Na- 
tive State*, 71 256, 257 defini- 
tion of, 205 235,373,301 elaaaea 

<)f 348 349 &idah joriadlotlon 
ovar Ih Native State*, 579-393 
Sc« also eSuistians aad E^oropean 
British robjeci. 

Bryce, J Referred to or quoted, lO^ 

Bodi^dstUw 332 335 
Baiweaae* at iUdras, 22, 23. 

Binte Edmond, 60, 71 
Burma, chief oommiaaianQrshin, 93 
legislative council, ii8j Uonte- 
nant-fovemonhip, 93, 1 14 1 iegif- 
lative cottnofl, 119; robortifnete 
civil coorta, 137 constUotion of 
goremment, 191-196 ( 000*1110- 
tion aflegislatare, 213 JiSj boai- 
nees at l^dalive oieetlng% 218 
223- 
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Cadet hips, reaerved for soim of 
Indian oDWra, 155 
Calcutta, mnniripohty and mayor a 
«WTt, 3 * t IhtrodttctiooofEngll h 
law Into, ta, 33, 323 ; treaanry 
Iransferrea to, 43 I jarlahetion of 
supreme coort, 46, 53,55 56} trial 
brjory 48 jeoUegoat 76|t4tbop 
of 78 131 25 54 5 highcoort 

lot, l-*6, 137 337 5 bead quarters 


of Government of India during 
cold feaLSon, 114; iireeidency 
magiftnte, 138. 

Oaotonmenti, British joiicdlctlcKi in 
394- 

Capitulations, 353-361 
Oaate, reaervad^on a* to, in oriminal 
Uw 57 335 336. 

Casting vote, of gormnoc-general, 
45 182 of Seoretarr of State, 
149 ( of govemon of Hadras and 
Brnnh^ 190. 

Central Provinoea, chief eommls- 
donershlp 93 114, 115 subor 
dlnate civil oonrta, 137 oonitltu- 
tion of government, 191 194. 
Ceaaloo of territory 35 36,145 196, 
207 

(^splains, first appointment of, a8 
fr^ 8(»toh Church, 254. 

Chariea I license* Cenrten s Aieo* 
elation, 15 

Charie* Ila relations with the 
Company 16-20. 

Ourter first granted to Ocropany 
by Ehiabetn, 4-10 i made per 
petosJ by Jame* 1, 14 ; rival eon>- 
panJr*, 15 24-391 of Cornwell, 
15 j6 of Oiatie* II, i6-ao 
Company 28 United 
Companv 305 jodlcial, J2 re- 
garding booty 34,36 regarding 
c«**ionof temtery ^ eftupeeme 
court, 46-48 parflamficitary re- 
oewals, 69-91 ; of high oourt* 
103 104- 

Cheaney Er George, quoted or re- 
ferred to, 33, ica 109 114,268 
Chief comroMonenhlpa, eatablisb- 
ment of, 93 ( appolntmnti to, 1 1 5 
— court for Bmjab, 266. 

Ghn^ Sir Joaiah, 16, 24, 25 
China trade, preaerred to Company 
75 77; finally withdrawn, 8 1 
Chooluy — Justice room. In esriy 
Madraa, 17 

Christians, Juriadletion of high court 
oultide British India, .,4^ 247 { 
grants may be made to any sect 
* 54 - 

CSiuiuh of Bugiand, legialation 
affecting, 252-254- 

of Scotlsnd, chaplains of 254 

<3 tO procedure codec/ 87 137 JJ- 

eerrieo, constitution ol, 123 

125, 234 23 { appiointraentn re- 
eer^ to, 272 273. 
derk of the peace at Usdrms, 22- 
CTve Lord, 34, 37 43 
CSode s Military Forres of the Crown, 
60,69, 2 a/a 
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Codificaliou, So, 339-341 
Coinage, first nnthonty b\ charier, 
19, 21 , rcslncliou on local Icgis- 
lalurc, 120, 219 

Collector = (hstrictofhocr 43,44, 135 
Colleges at Calcutta and ^ladras, 76 
See aho Hailcyburj 
Colour, no disqualification foi tflicc 
SS, 234 

Corauiaiidcr-in-clncf, cxtraordniarj 
luciiibcr of go\ einor-gcncrnlV 
council, 64, I So , abolished 111 
Madras and Boinba\, loS 
Coiiimcrcial business closed, 82 
Coiiinnssioncrs of di\ isions, i 

for Vflairs of India Sec Board 

of Control 

Commissions, judicial, under earh 
charters, 14 

iiuhtar^, jioncr of goiciiior- 

gcncral to grant, 267-27 1 
Committee of secrecy to be aji- 
pointcd by director^, 63 
Committees = directors, of original 
Company, 4, 6, iS, 26 , of Indian 
council, no, 150 

Common laii applied to presidency 
toiMis, 323 

Commomvcalth, relations of Com- 
panj' with, 15, 16 

Company, incorporated by Eli/a- 
beth, 3-10, renew al of charter 
by James 1, 13 , pow cr to exercise 
martial law, 14 , competition with 
Dutch, 15, Courten’s rnal As- 
sociation 15 , Croiiiw ell’s rela- 
tions with, 15, 16, charters of 
Charles II, 16-20 , grant of Bom- 
bay, 18 , temtorial sovereignty, 
iS, 24, 37, grant of admiralty 
jurisdiction, ig, 20, rivalry of 
New Company, 24-30 , incor- 
poration of English Company, 28 , 
muon of Old and New Companies 
as Uiuted Company, 29, 30 , ex- 
tension of monopoly, 30, 31 , judi- 
cial charters, 32 , ilutmy Act 
and Articles of War, 33, 34 , 
charters regarding booty and 
cession of territory, 34-36 , grant 
of the diwam, 37 , recogmtion of 
tomtonal acqmsitions, 39 , Rem- 
latmg Act, 41-50 , Box’s India 
Bdl, 61 , Pitt’s Bidia Act, 62-66 , 
creation of Board of Control, 62, 
63 , parhamentary renewals of 
charter, 69-91 , sovereignty of 
Crown asserted, 77 , territorial 
possessions m trust for Crown, 81 , 
monopoly of China and tea trade 
abolished, 81 , government trans- 


ferred to Crown, 94-98 , formal 
dissolution, 106 

Conditional appointments, 132, 220 
Consccrntion of bishop in India, 253 
Consular jurisdiction, 353-361 
Contract Act, 334 

Contracts by Secretary of State, 98, 
loS, 167-17S 

Control, Board of, first established 
* 62, 63 , remodelled, 69 , abolished, 
97- 

Coorg, administration, 1 15, native 
Clinstians, 332 

Copy right, restriction on local legis- 
latures as to, 120, 219 
Cornwallis, Lord, gov ornor-gencral 
and commandcr-in-chicf, 67, 268 
Council (cxcciitiv 0) of Gov ernor and 
Governor-General of Bengal, 42, 

44. 45. 55. <54 , 

(executive) of Governor of 

Bombay, 42, 64, 83 , constitution, 
114,189,190 

(executive) of Governor of 

Madras, 42, 64, 83 , constitution, 
114 1S9, 190 

(executive) of Govmrnoi-Gcii' 

oral, of India, first constituted, 
84 , remodelled, 102 , executive 
legislation, 105, 1 18, 21 1 , aiig- 
iiicntcd, 106, 108 , constitutiofi? 
112-114, 176-187 ^ ” 

Council of Secretary of State, Inst 
constituted, 95 , tenure of office, 
104, 105, 106 , rcdiictiory of mem- 
bers, 107, constitution and duties, 
log, 110, 146-153, majority of 
V otes required for grant of revenue, 
160 , majority of votes required 
for issue of securities, 163 . rna- 
jority of votes reqiurcd for dis- 
posing of property and making 
contracts, 167 

(legislative) of governoi-gcneral, 

first constituted, 91 , remodelled, 
99, 100 , powers extended, loi, 
102, 104, 105 , augmented by 
nominated representatives, 107 , 
constitution, 115-118, 197-2^3 

(legislative) of Bengal, first 

authorized, 103 , augmented by 
noimnated representatives, 107 , 
constitution, 118, 119. 213-2^ 

(legislative) of Boyibay, first 

constituted, 102, 106 , augmented 
by nominated representatives, 
107 , constitution, 118, 119. 213- 
223 

(legislative) of Burma, fust con- 
stituted, 118 , constitution, 213— 

223 
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CcnmoU (legiiUtire) ol UadrAa, flnt i 
cocrutitntod, loa io6 r«pn*enU I 
tiT« nominoea, 107 j crantltntion, I 
ii8-iai 313-333 I 

of North-W«tem 

Fnrrloces, fir^ antboriic€ 103 
ropmeatctire nomtnwn, 107 1 

oonstltaticrQ and pomn, 118-131 | 
313-333 

(legUlatiTo) of the Pcmjab, firtt 

aathculxed, 103 { oomtitotton, 
313-333 

Ctrart, Direotora and Pn>- 

pnetoTB. 

Coorten • AMOoiatton, 1 5 
tonrth of reqneat at prealdcnoy 
townB, 43 

Lorenantw Imperial, oItU aerTtoe, 

123 

CoweD 8 Tagore lAitnrea quoted, 59, 

348 

Creed nn dlaqoaMoation for office, 
88 334. 

Olmlnal Law Mahomedao, 37 44 
334 ondet Regolaticma, 335 
pa^ oode 335 

Pfooedore, Code of, 87 137 
332, 385 

Gromw^ relaUona of Company 
with, 15 16. 

Crown (oremincot of India tiwna- 
fcnwAo 94, 95 ^ oUo QneeD. 

Omtomary law 339, 330, 338, 

• D 

Death MntcDOQi moat be cooflnned 
by high court 138 

Debt, pabbo, rea&ictlon on legtv 
latore 130,306,319. 

Deed, rosigiiallon of goTeraor 
geocral to be by 336. 

Deeda to be oaocoted br three mem' 
bcfi of 'ijuaefl of ^iocretary of 
State, 167 

Definltiona In dimt, 363 366. 
Departmental ol Indl^ Office 1 10 
of OoTcmincnt of India, II3 iiv 
Deputy commltriopw diatriot olft- 
cer In noa-rcgulation prorinee, 

t ‘^5 

IhgeH of btatatory enactmeata 
relating to India, 144 333 
Dloccaea, King may eary Umita oU 
253 

Directofi of Company originally 
tyled committee^ ^ 18 36 flrat 
tyleddlrectora, 38 ( qaallflcatioo, 
43 focrj'can term, 441 required 
to luboilt papen to Becretary of 
State 461 comoiltteo of eccrocy 


C3, 83 power of appointing and 
remorlng gorenior'goeKiral, 64 
76 patronage, 66, 79 83j dispute 
with Board of Ocratrol, 68 dla- 
patch from Oonii, erplalnlng Act 
of 1833 89 number reduced 
from twvot^ioar to eighteen, of 
which lix appointed by Grown, 
90 patronage taken away 93; to 
elect aevBQ memberi of coun- 
oil of Secieta^ of State, 95. 
DtaooKion of fln*jw 4 a 1 ftatement, 
117 306 309. 

Diapatohea from IniTia to be ad* 
dreaaed to Secretary of State, 153 
Dutnet, nnH of admlnlatratlon, 
*3S» reatrlction on tranafer 

oi 195 

ootmcdla, 136. 

Judge, 138. 

magiatoate, 138 

Dtrialooa, of high court, 138 5 of 
prorinoea, 135 

CHwanI grant ^ 37 | moaning of 

43 • 

AdaJat, Company • court, oa* 
tabllshed by Warrm Hitting^ 
44) Impey lodge of, 55 { mer^ 
in high oouri, 103 I3& 

DonUe goTemment of Company 
and Crown, 66, 9^ 

Dual goreenment of Bengal, 37 
Dondaa (Lord Melrdle), 01 6^73 

E. 

Eaaementa Act, 336. 

Baat India Company flnt ao atylcd 
in 183^ 83 fjrmaPy dlaaolTod, 
106 iea ai» Company 
Eaatem Bengal, union with Aawm, 

Ero^alaatlcal cataUlahment, 78 89, 
131. 3t3-3^ 

jurudiDUon of raprome court, 

46 

EdoeaUou and learning, proTialon 
for by Act of Parliament 78 
EUaabeth, Queen, charter of, 4-10. 
Qphimtone, author of ^mbey 
Kegulatlooa, 84 339. 

Emperor of Iiidla, title of King 

145 

Empreaa of India, Act authorixlng 
title 107 

EngUah courta, JariadkiUon orei 
offences Id India, 50, 65 139,355 
363 

law to bo administered by 

npeeme court, 53 | applied to 
natlTC-i of India, 333 341 
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l-'schcils 160 ifk) 

Europoan Brill'll! *5ul)joo(, Bnti'^h 
juri‘:(lirlion o\ or, in Nnln o States 
24T, 246, 392 . (Icfiniiinn of, 340 
3S2, 3S3 

foreigners in Nntne Rfaie*; 

British 3urisdiclion over, 242, 

391 ♦ 

BMdence Act 332 
E\eoiitivo Conned, of Go\ornnr and 
Governor-General of Bengal, 42 
44, 45» 51« of go\ernor‘. of 
Bombay and Madras, 42 64 S3 
1 14, 1S8-T90 , of GoTciiior-Gcnc- 
rnl of India, S4, 102, lo;, 106 ift- 
114, nS, 177-186, 210 
Exccntivo legislation by Go^ernor- 
Gencral in Conned o\ erpchcdulcd 
districts, 103, iiS, 211 , e\tra- 
tcmtorial powers, 387-39S 
Extraordinary nieinber of conned 
commander-in-cliief in. 170 
iSo, Governor of Madras or Bom- 
ba}’, 112, 179, iSo 

Extra-territorial jurisdiction of 
governor-general, 387-39?' 

legislation, 342-348 

Extra-territorialit}, 350 

F 

Family custom, reservation for, in 
cnminal law, 37, 326 
Fifth Report of Commons com- 
mittee in 1812, 73 
Financial statement discussion of 
117, 118, 2C^, 209 
- — system, 133, 134 
Fines, 159 

Foreign affairs, restriction on legis- 
lature, 1 1 7, 208, 219 
■ department under mcoroy, 

Enlistment Act, 344, 348 

Jurisdiction Acts, 353, 376 

Foreigners, may bo expelled from 
British India, 88 , defimtion of, 
373» 374» British jurisdiction over, 
in Native States, 392 
Forfeitures, 159 
Fort St George See ^Madras 

Wilham See Bengal 

Fortifications, power to Company to 
erect, 17 

Fourth (legislative) member o! 
couned, 82, 83 

Fox’s East India BiU of 1783, 61 
French territory not included in 
‘ India,’ 265 

Furlough, regulations by Secretary 
of State, 132, 234 
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Gontii Sec Hindu 
Gifts, jiroliibiiion ngainsl rceeniiig, 
49 233, 236 

Godol^bin, Lord, award of, 2, 29, 30 
Government of India ■= Governor- 
General m Council, 112, 176 
Govomor-Gcneral of Bengal, 44 45 

• of India, first appointment, 82 , 

power (o appoint president of 
council m Ins own absence, 90, 
1S3 , sanction required for certain 
legislation, 100, 208 , assent re- 
quired to every Act, 100, 209 , 
power to invest lunisclf w^tb 
powers of couned, when absent 
from head quarters, loi, 185 186, 
power to make ordinance wthoiit 
conned in emergency, loi, 212. 
213 , sanction required for certain 
legislation by local legislatures, 

102, 103, 219 , assent required to 
every Act of local legislatures, 

103, 222, regulations for scheduled 
districts, 105, 21 1, 212 , power to 
overrule council, 106, 182 , power 
to make nilcs for nomination of 
additiortal members of legislative 
councils, 107, 214 , supreme mili- 
tary authority, 129, 176 , exorcase 
of foreign jiinsdiction* by, 388 
Sec also Couned of Governor- 
General 

Goicrnors of factories* first ap- 
pointed under charter of Cliarles 
II, 16 , powers, 16, 17, iS, 32, 42 

of Madras and Bombay, mav 

communicate with Secretary of 
State, 152, constitution, 188-190, 
legislative powers, 213-223 Sec 
also Jfadras niirf Bombay 
Guardians and Wards Act, 336 

H 

Hadeybiiry College, recognition of, 
76, 78 , abohtion of, 92 
Hanngton’s Analysis of Bengal 
Regulations, 57, 72, 84, 323, 325 
Hastings, Wanen, administration 
of, 50, $1 , evidence in Parliament, 

Hertslet, referred to oi^quoted, 52 i? , 
355, 365, 366, 368 

High courts, estabhshment of, 103 , 
constitution of, 126-128, 136, 137, 
237-249 , definition of, 263 
Hindu law, personal, 57, 323, 326, 
337 , textAiooks, 338 
Wilis Act, 333 
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e*riy rirtlry with, 4 8 
IS 

HoU*nd B Jnriapcod«noei *64, 

Hcraw of CommoM. 8 i* P»rli*toent. 
HnntCT Sr W TV refefTe^to or 
quotfd, 106, 109 


Impcri*! *«Tloe troop* 14a. 
Imprt«(iiQMit, oiwnpticm from, of 
high officii!*, 247 

Inffiju, dofinltloo erf, 263 264 390. 
Indliii elril Mrrior 125 

flfgndB] BTitem, 133 134 

viteit, de&ilticm of 200. 

Inhod.tua«,UwreginSng 316,328 

330, 332 337 340- . 

IiiiolTtcey liw of, for pcmidtocy 
towni, 9t3. 

Intoriopwn, le^BUtioo igiln^ 17 

16, 31 78 aS 

InterpefliUoa Lq l«gljl4tnrci, 117 

ita, 2og all 

lavuioa, r«Tt£iiM may be applied 
for repetUng, withcnit cemieot of 
PulUmeot, 161 


Jamee I. oharttfi of, 13, 14. 

Jamei II, chirton of, 20-23. 
JmkynB, ffir H., rrierrod to, 343 

Y 5SS, " ^ 

Jewi, Uw regiiffii^ 31P. 333 

Jodfo-adrocat# fint appolDUnen( 
erf, 19. 

Jodceaofhl^ocnrt. 126, 127 Bob- 
ornate, drll ain ofimiail, 137 

ija. 

Jodielal commUalonen, 137 266. 

— — Oommlttee fiat Pnry Connell 
Jury trial by 14, 4^,1^ 

Jn^ceB of tne peace, Irrat appoint 
iwot of, 31, 48 j JnrlBdKtlon of 
791 neednotbecOTmantedolTi- 
Kam, 8t Jorl^diotlon orer Eoro* 
peaa Brithh robjecta, 138 


Kathiawar Bntldi jorlBdiotloD in, 

395 3^ 

Kaye Sir J., referred to or onoted 

14,66,89. 

Khojaa cuitoin oI laheritanee 
340- 

Ktfig, BritJih India gorenied by and 
lo name of 144. fiee trfao Queen. 


lAod, leqniiltioa of, by nattrral 
bora anbjeot, 83 j pioiree of 
Secretary of State to bny or Bell, 
167 

— terenne, 133. 

I^ir fVnnTTiVatirm, appointment of, 
8^^ 87 diaappearanoe of 92 1 
irock of, 332. 

member of oonrtofl, 178 179. 

Lmtc of abaenoe to mecnberB of 
oonnon, 132 226. 

Leo^ W B. H., referred to or 
qnirted, 38 40, 43, 

Lee-Wamer referred to « quoted, 

Le^fmembec of ooxmcfl, 83, 84* 91 
lenfjlatnre. 8 te OonnoQ (leglBla 

l^tten patent, of high eoorta, 103. 
I^rant CJcrmpany 11,13 355-3^9 
Loi Lod Aot, 327 

Lioecoe*, for of tpiritnooi 

bqoori, 70 to non-offloial Enro- 
pMsna in India, 7S 78 8/ 88. 
Liectenaiit^Temcv fbnt appoiot- 
meot erf, for Nttrtl^Weatem Pnv 
Tlneea, 89, 901 for Bengal, 90 ( 
for the 91 { oooutltTitioD 

of gerrenmteot, 9^ I9i-t93 i for 
Banna, J14 ocuj a UUiU opofleglv 
latnre, 213-2131 buxloe^ at 
lecisUUTe meetinga, ai8 222 
stlarr 271. 
limitntJoa Aot. 332 
Llmlta, power to alter of prortneea, 
<94,195 of preaideooy towns 
Loan*, problmtlon a^mt Briadi 
rabjeet lending to Satire State 
71 256, 257 } power of Secretary 
oi8t*te to ralw, 163. 

LooJb OoTcmment dednitiem of 
263, 265 

Loodon, Tcnoe for trial of orimea by 
officlak, 257 

LjiB, Sir X. 0. referred to or 
qntrted, 3 10, 67 

U. 

Uaeaolay Hlatory qeoted, 16, 26, 
271 MQreUrytoBnrd of Control, 
81 flest leriaUtlre member of 
eonnefl, 83 j bead of Indian 1** 
Comml^en, 87 ; ebatrmaQ of 
committee thal framed regnla 
tlonr for cfril a e nl oe examina 

Uooa,^ 

Uadraa, ul weTenteanth eentoty 171 
monldpality 22. 23 1 mayora 
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OCBm* rB«eT©d to oitU »moe, 

Onjp^ ol Socfetary ol BUt*, 150- 
IC3 1 of gcrTemQr<seiien], 181 
ca goreniocB of Ua(£u tod Bom- 


ca goreniocB of Ua(£u toil Bom- 
lay 190. 

Ordinoiioof In cue* of emsgeaoy 
101 ii&,3ia,3i3 

Ordfaary mamten of oonnnll, off 
gOTBtnat-gonenL iia, 178 - 180 J 
of OorecnoT of JJjulru or Bom- 
bay 114 , 189 . 

Ordination by bUhop, 353, 353> 

Odau, extant of, In Dtwuil grant, 

On^h, Gbief ooniziil«tionar of, 192. 

B*Ut« Aat, 333 


Fcrliament flnt Aot to regulate 
trade of Com^iany 26, 37 mono- 
doIt of Comn-ny extecbied, 30, 3 1 
nm Army Aot, 34 flrat reoognl- 
tion of t^to^ aoqnUItlotu of 
Company 39 { Bognlaong Act, xi 
-50 AmeadlngAot, 55*^1 Pitva 
India Aot, 63-66] reoenb of 

C ter 6ft 73, 8 r 90 j Oorero- 
t 0^ India Aet, 94-98 teat 
In eonnml for 

05 loft eoTiMat aeoeeaary 

for mllitacy operationa beyond 
frOQtiaC,*lII 161 ( ■Tmn>I 
oonnU to be preaented, I [ I 164] 
Indian le^alation may not afifeot 
certain Acta or gcoeru aotbarlty 
117 ISO, 199. aoQ, 319. 

PartlamsDtaxy laqainea, 38 55 60, 
73,81 

Pajneea, law regarding, 339, 33a 
Patenta, reatrlotion on local legia* 
latnre aa to, 130, 319. 

Patna eaae, 54. 58 *45 
Patronage, reaerred to director*, 
66,79,83 regulated by Becretary 
ofStata, 133, 334. 

Faaoook, Blr Bar&ea, mioote on 
ayatema of legielation, 83 179. 
Penal Code, 87 333 reatricUon on 
local legUlatore, 319. 

Pcoaiona « India OiBoo, 153, 154. 
Periian eoaat< lodlao law applied to 
363. 

Pitt a Eaat India Act of 1784, 61 - 66 . 
Pleader definition of, 33^ 
Portagueae language. Company a 
chaplains to leam, 39. 

territory not Inoloded In 
India, 36^ 


I Foat-offioo, rMtriotion on local legla- 
latnrts 319 

Power*, of attorney of Secretary of 
I State, 163. 

Prerogative of Grown, 8 3i 
Prwmta, prohibition agalnat re- 
odTfng, 355 356. 

PiealtknsleB, Bengal made supreme 
OTV other*, 45 64,188 power to 
oea^new 83 t ambigmty of term 
114 w- 

Preaidnnoy migiatrates, 138. 

towns, power to extend boun- 
daries of. So 196. 

President — goTemor 33, 43. 

td Boaia of Contr^ 6^ 

of Ocranlril, 185 33O. 

PrtnccS- ^<s Native S^tes. 

Privy Conncfl, appeal to, 33, 48, 

Proiate, jnnadlotion of mayor’s 
oouri, 33- 

and Admlniitration Act, 334. 

Prooeedlnn, of goTeraor-general, 
181 ; of OoTtrDor of Uadraa and 
Bombay 19a 

Property may be disposed of by 
Seojrtiaiy of State, 167 
Proprletcoi, Oouri of, originally 
gaceral oonrt, 6, 36 gaah 
Oeatlon, 36, 43, 44 deprived of 
gorernlng power*, 63. 
Protectorate law applied to, 51 

365-377 

ProvlDO«a,hatof, 114, 191-196 de- 
finition of, 363 
Provinoial oItII strrioe, 135 
PabUo works, aixlli member of 
coosofl may be appointed for 106, 

I II3, 

I Punjab, Deotenant ^O Ternorabip, 91 
legislative oonnoQ, 103, iiS | ohlet 
court, 137 366; oonatitution of 
government, 191-1961 oomtitn- 
tiinoflegiilatare, 315-318 } bud 
nen at leglalatiTe meetingi, 331- 
3351 ouatomary law 330,335 


Quarter aesalona at pnsldenoy town*, 
33, 43,48 

Qoeen, rorenunent of India trana- 
ferrea to, 95 empoaered to aa- 
■utna title of Empress 

Questions in kglaUtuTe 117 llS, 
309. 

Quorum of coonoU, of Secretary of 
State, 14ft 1501 of goremor 
cuneral, iSs at legislative meet 
mgs 198, 314, 310 
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Race, uo disqualification foi office, 
88, 89, 234 

Railway jurisdiotioumNativeStates, 


provision for Secretary of State, 
96, 151, 152, and foi governor- 
general, 18 1 

Secretariat, of India Office, 1 10, 1 56 , 
of Government of India, 113 , of 


Recorder, first appointment of, at 
Madras, 32 , at Madras and Bom- 
bay, 71 • 

Registration of Regulations in sn- , 
preme court, 48, 59, 72, 

Regulatmg Act of 1773, account of, 
44-50, SI 

Regulation iirovmces, 102, 135, 273 
Regulations, Bengal, 43, 58, 59, 71, 
84, loi, 121 , Madras, 73, 84, 121 , 
Bombay, 72, 84, 121, 329 , for 
scheduled districts, 105, 118, 122, 
211, 212 

Rohgion, no disquahfication for 
official employment, 88, 89, 234 , 
restriction on legislation as to, 
117 , restriction on local legisla- 
ture as to, 120, 219 
Residencies, British jurisdiction m, 
394 

Resignation of govemor-geneial, 50, 
51, 326, 327 

Revenues of India, blanches of, 133 , 
part collected by central govern- 
ment, 133 , collection by provin- 
cial governments, 133, 134, ap- 
phcation of, 159, control of 
Secretary of State m council, 160, 
161 , restriction on nulitary opeia- 
tions beyond frontier, 161 , ac- 
counts at bank, 161, 162 , powers 
of attorney, 162 , seciuities, 163 , 
borrowmg powers, 163 , accounts 
to be laid before Parhament, 164 , 
audit, 165, 166 

RusseU, Lord, judgement quoted, 
344, 368 • 

Russia Company, ii, 12 

S 

Sath Adalat Courts, established by 
Warren Hastmgs, 44 , merged m 
high courts, 103 
Salaries, scale of, 225, 272 
Samtation, early provision foi, in 
piesidency toivns, 70 
Scheduled mstricts, summary legis- 
lation for, 105, 1 18, 133, 135,211- 
213 

Schools, early provisions for, 32, 29, 

Scotch Church, chaplains of, 254 
Sea, ollcuccs coimmtted at, 344, 345 
Sccict committee of ducctors aj)- 
poiiitcd, 63, S3 , corresponding 


provinces, 134 

Secretary of State, fiist appomt- 
ment, 95-97 , position, 145 , 
• estabhshment, 153 , powers, 155, 
1 56 See also Gounod of Secretary 
of State 

Secretary, present at meetmgs of 
council, 113 , must sign all orders 
of governor-general, 18 1 , must 
sign all orders of governors, 190 
Selborne, Lord, judgement by, 203 
Select comnnttee, appomted by 
Chve, 43, 44 

Semority, promotion by, 42, 98, 99 
Separate voyages of ongmal Com- 


pany, 13 

Sepoys, first raised at Madras, 33» 
267 

Sessions judge, 137, 138 
Sick leave, for members of council, 
132, 226 , regulations by Secre- 
tary of State, 132, 234 
Simla, summer head quarters ot 
Government of India, 114 
Smgapore, under jurisdiction of 
(^mpanj, 80, 87 , removed fjom 
British Lidia, 265 * 

Skinner’s case, 31 -o 4. 1 

Slavery, abolition of, m British 


India, 89 » 

Slave Trade Act, 3471 3^4 
Sovereignty, divisibihty of, 395 
Specific Rehef Act, 332 
Spheres of mfluence, distmgmshcd 
from protectorate, 369, 370 
Staff corps, 130, 131 , name aban- 
doned, 131 , ^ , 

Stanley, Lord (Earl of Derby), 95 
State prisoners, 260, 261 
States See Native States 
Statutory civihans, 106, 334, 235 


— — lulcS 122 

Stephen, Sir J Fitzjames, referred 
to or quoted, 32, 33, 54» S7> 58i 
102, 323, 245, 248, 346, 347i 349* 

StokS,^^(mtley, referred to or 

quoted, 251, 324 , 

Stowell, Lord, quoted, 251, 3^4 
Strachey, Sur J , quoted, 109, 123. 


136. 139. 142 

Subordinate civil judges, 137 


civil service, 125 

Succession, laiv regardmg, 32b, j 2 b, 


330, 332, 337. 3 1° 

Act, ^33 
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1*T 109-143. 
JontU, 46-48 


50,53-58,73 »tlUdrM,73 mi 
Bonuwj w t iH merged In 
ooort*, 103 

8nr»ti,f»ctorytt, 19. • 

Btuersinty of Sing orer NetiTe 
SUtM, 364- I 


Table ot oompariion between ct«- 
tatory enaotmeoti ud digeet, 
374 - 5 ^ 

Taxation, reUxlotiim on looal legia* 
latore, 119. 

Tea tra^ reaerred to Company 
73 75 77 i finally witbdrawn, 83. 

Tuampb, reatdotion on kioal legla- 
latee, 3:9- 

Temporary appohitnienta 330-333 

Tenj^y of agEkmltnral land, law 

aoqijiltiana. Sat OmIod 
of territory 

— waten, joriadliction orer 344, 
365 

TiUe SmpreMi of India, 107 

Todd • ParlUmeDUry Gormnimt, 
37a 

Toiu, law of, 3J5. 

Town oWk^of lladraa, 23 , 

Trading by offidaU, a^mpt Co fup> 
preaa, 43 prohibition of, 355 
356. 

Tranafar of Property Act, 335 

Treatlea, rettriaUoti on poacr of 
gorernor general to maLo, id^ 
1S7 Incapacity of looal Qorem 
mmt to make, 186 

Tiibntea, 159. 

Tiuat* Act, 335 336. 

Topper 0 . U, referred to or liuoUxl, 
139. 14« 533- 


I United Company formation of, 39, 
JO- 

ProTinoae ■ Agra and Ondh, 

193, 


I Yaonnoy in council of Secietary of 
State, 146 ; In office of goremor 
oenaral, 330 , 331 { in offioe of 
I WTemor of Uadraa or Bomba) 
3 ) 1 1 In ooimoil of gorernor 
I geaual or goremnr 333 j In 
I Ugialatire oonnoiU, 33 ^ 
Yloe-preaident, of coonw of gorcr 
nor gcDoral, 70 of ooanen of 
I Secretary of State. 149 . 

Viceroy title of, 176. 

VlutaUous uf bia^pH, axpcmxw to 
I be paid out of rerentuv 35^ 
Volunteera, flat anthoriaaUop of, 
80 oommtaainna to, 369 
—— Acta, 1.30, 


War woTuioua aa to with regard 
to Seoetary of State, 151 153 
reatrlotlnna 00 power of goremnr 
general to maLo, 1S6, 187 | tnoa 
padity of looal Gorenunent to 
make, 188 

Warda, Ic^Ulaticn affeeting, 3^ / 

Wea(l4ka,ieferredtoorquot^ 1)9 
J 43 16 *, j 66 , 37a. JSS 
Whr^ TaJboya, quoted, 17 
ITUla by fflndoi, 333 334* Setalao 
Probate. 

ITUaon, Sir It. K. referred to or 
quoted, w 335 340, 341 
Wood, Hfr CbaHca (lori Halifax^ 
dlapaUihea lefezred to or quoted, 
98 uoo, 309, 330 , 369. 

Wntef fonaer name of elril aor 
rant, 43 
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GOVERNMENT OF INDIA 

> 

SUPPLEMENTARY CHAPTER 

i 

ZNDIAir OOTTNCILS ACT, IQOg 

The Indian Councils Act, 1909 (9 Edw Vii, c 4), the passage 
of which will always be associated with the name of Lord 
Morley of Blackburn, made important changes m the consti- 
tution and functions of the Indian legislative councils, and 
gave power to make changes m the executive governments 
of the Indian provmces. 

The mtroduction of the measure was preceded by dis- 
cussions and correspondence, which began m Lord Morley’s 
first year of office as Secretary of State for India, and extended 
over a period of nearly thro© years ^ * 

In 1906 the Viceroy, Lord Mmto, drew up a minute m 
which he reviewed the pohtical situation m India, and^omted 
out how the growth of education, encouraged by British rule, 
had led to the rise of important classes claiming equahty of 
citizenship, and aspirmg to take a laigei part m shapmg the 
pohcy of the government He then appomted a comnuttee 
of his council to consider the group of questions ansmg out 
of these novel conditions Erom the discussion thus com- 
menced was developed a tentative pioject of reform, which 
was outhned m a Home Department letter to local govern- 
ments dated August 24, 1907 This letter, after havmg 
received approval by the Secretary of State m Council, was 
laid before Parliament, and was published m England and 
India The local governments to whom it was ■’addressed 
were instructed to consult important bodies and mdividuals 
representative of various classes of the co mm unity before 
^ East India (Advisory and Legislative Councils, '&o ), 1907, Cd 3710 
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flabnuttmg their own oonoiusioiis to the Gkivemment of India 
The repliee were received m due coarse, and are to be fotmd 
in the colocBal bine books appended to a letter from the 
Government of India,* dated October I 1908 in which the 
srtoation la again reviewed, and reuiaed proposals are forma 
lated The viens of the Seocetaiy of State on these proposals 
are expressed in a dispatch dated November 27 1908^ and 
were exponnded by Lord Morleiy m a speech dehvered m the 
House of Lords on Deoember 17 1908 

Beference iiaa made to the sabject m the King's speech 
which ushered m. the session of 1909, and m the debates on 
the address m reply The Bill embodying the proposals of 
the Government so far as they requned Parliamentary 
anthonty was presented by Lord Motley on Pebraary 17 
1909 and was read a second tune after a debate of two days 
on February 24. It passed through oommittee on March 4, 
and was oonsiddred on report read a third time and passed 
by the Hoase of Lords on ICaroh 9. In the House of Commons 
Ihs BIT was read a second tune on April i was oomudefed In 
oommittee on April 19 and on AprQ 26 was oonmdered on 
report lead a third tune, and passed with amwidments The 
Commons* amendments were oonsidered on May 4 and agreed 
to with an important modification which was accepted by 
the Commons. The Act thus passed received the Boyal Assent 
on May 25 1909. 

The only important change m the Bill HnrlnjT its passage 
throng Parliament related to the creation of executive 
oounoils for provinces under heutenant-govemors. Clause 3 
of the Bni as introduced enabled Governor-General in 
Counefl intb the opproval of the Secretary of State m 
Council by proclamation to create an cxccubve oounofl for 
any such province. This clause was struck out by the House 

Tb« kil«r ol October t 1908, sod the dlfp^tob of Norember *7 1908, 
&r« to bo f oimd la toL 1 of tbo BJoe Book entfUed EmS lodis lAdriKir/ ukI 
Lc gt fc l t tJ ro OcnmoQi, lo.), 1908, CtL 443$. The repUoo frooi tbo Loeol 
OotempfflU ue ctobodied la ■eporsto Tolumca, 
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of Loids, rcstoied by the House of Commons, and eventually 
agieed to m the modified form 111 u'hich it now stands as 
s 3 of the Act. 

In the course of the debates on the Bill much was said 
about Lord Moiley’s aiAiouncement of his mtention to 
appomt a native of India to a pos’t on the Govemoi-General’s 
council. This subject uas not stiictly lelevant to the 
Bill, because, as uas explained, the power of makmg 
these appomtments is fiee fiom any lestnction as to 
race, cieed, 01 place of birth Effect uas given to Loid 
Moiley’s mtention by the appomtment of Mr Smha, m 
March, 1909, to the post of law member of the Goveinor- 
General’s council This appomtment earned a step furthei 
the pohey adopted m 1907, when two natives of India ivere 
placed on the Secretaiy of State’s council In pursuance of 
the same pohey a native of India has been placed on the 
executive councils for Madras and Bombay respectively, and 
is to be placed on the now executive council for Bengal ^ 

Under s i of the Act the ‘ additional ’ members ’of the 
Indian legislative councils, 1 e those other than the members 
of the executive councils, must, instead of bemg all nonlmated, 
mclude elected members. 

By s 2 power is given to raise the numbei of members of 
the executive councils for Madras and Bombay to a maximum 
of four, of whom two at least must be persons who at the time 
of then appomtment have been m the service of the Crown 
m India foi at least twelve years 

Under s 3 there is powei to constitute an executive council 
foi any provmce havmg a heutenant-govemor But, except 
m the case of Bengal, the draft of any proclamation proposed 
to be made m pursuance of this power must be laid before 
each House of Parhament, and the proclamatioii may be 
disalloved m pursuance of an address fiom either House. 
The numbei of the executive council must not exceed four ^ 

^ An executive council of thieo members is bemg constituted for 
Bengal 
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S 4 reqmree the appomtment of yice-preeidenta of the 
sevemi coouoilfl 

By E. 5 the Governor-General m Connoll, the Govemois in 
Connofl of iladraa ani Bombay the beutonant-govemorB 
or lientenant-govemora in oooncll of other provincee are 
required to rnnVA rules au&oriiiijg at any meeting of their 
respective legialativD councils the daousaion of the annual 
finarn^tal atotement and of any matter of general Interest 
anti the of questions 

Under as. i 6 there is eitonaivo power to make regula 
tions for carrying the Act into effect 

Anri nnHcrr s. 7 certain proclamations regulations and rules 
are required to be laid before Parliament when made 

It win bo seen that the provjsums of the Aot of 1909 are 
as is usual m AoU relntmg to India couched m wide and 
genfoal terms leaving all details and some impcrtant matters 
of prmciplet to be determined by legulaticoiB and mice made 
^by the authorities in India 

Thc^iegolations ami rules required to give effect in the ffot 
mstanoe to the Act of 1909 are to be found m a Blue Book which 
was Iftffl before Padiament m pumuance of § 7 of the Act ^ 

The Blue Book begins with a notification fixing November 15 
1909 as the date at which the provisions of the Act were to 
come mto operataon. 

Then follow under the headings Nos, II to DC, regulations 
and rules for the nomiuation «-n»I election of the members of 
the several legislative councils of India, other than those w ho 
are such members by virtue of being members of the executive 
councils The r^ulatious are in the cose of each council, 
of a general character and relate to such matters as number 
qualifications term of office and mode of flUmg vacancies 
The rulc^ which ore scheduled to the regulations arc more 
detailed, and presonbo the mode in which the several elections 
arc to be made. 

Eut lodU (ExccoUto tod L«gUUti\« CoaodU) (oc 

giriog eiTcci to tlie IoiUm OxmcQf Aot ipo;) (1910, CVL 493;^ 
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In X arc to be found important lulc^ regulating tlie 
busmcbs of the Goveinor-Genevars legislative council, and 
relating to (i) the diicub^ion of the annual financial statement, 

(2) the difecubbion of iiiattcra of genev^-1 jiublic mterest, and 

(3) the abkmg of (picbtions^ 

Xo XI IS a Homo Depaitmcnt icHolution of the Government 
of India, dated November 15, 1909, uhicli desciibes m general 
teinib the natuic of the changes made ley the Act of 1909, 
and the regulations under it, and has appended to it a table 
bliOMiiig the constitutions of tlie several legislative councils. 

The changes made m the legislative councils by the Act of 
1909, and the regulations and iiiles under it, may bo considered 
undei the heads of (- 1 ) Constitution and {B) Functions. 


A CONSTITUTION 

The constitution of the councils is changed in three respects : 

I Numbers ; 

2. Proportion of official and non-official members ] » 

3 Methods of appomtment 01 election. 

I. Numbers The Indian Councils Act, 1892, ipcreased 
the size of the legislative councils constituted under the 
Act of i86r. The maximum of additional members was 
raised from 12 to 16 m the Governor-General’s council, 
and from 8 to 20 m the Madras and Bombay councils. 
The limit of number of the Bengal council was raised to 20, 
that of the United (then North-Western) Provmces to 15. The 
Punjab and Burma obtamed legislative councils m 1897, and 
Eastern Bengal and Assam m 1905, the maximum strength 
bemg fixed at 15 m the first two, and 20 m the thud. 

These numbers aie now doubled or more than doubled. 
The additional members of the Govemor-Generars council are 
to be not more than 60, the additional members of ^he councils 
of Madias and Bombay, and the members of the couneds of 
Bengal, the Umted Provmces, and Eastern Bengal and Assam 
are to be not more than 50 In Punjab and Burma the 
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TTiftyrmpTn is raised to 30 ti oomputing the number of 
members of the Goveraor-Oaneial a councoh 8 must be added 
to the additional membeiB namely the 6 ordinary members 
of the executive ootuwnl, the oommander m-uhief, and the 
lieutenant-govemor of the province m which the council sits 
fiiinilaJ^ there are now on ^e Madiaa and Bombar legislative 
councils 4 ei-officio members namely in each case the 3 
members of the executive cooncd and the advocate-general 
]^Tid on the Bengal legialative oounoH there will be the 3 
ordinary memberB of the new axecatrre council. 

Thus the actual atrcngth of the legislative oouncils under the 
new law is as foUows * 


LigtiLitim Cottnal of — 

Nmwtter latdsr 
iunuofic^ 

»UKh*r 

undtr Ad of 190^ 

lodis 

68 

68 

lUdru 

4^ 

54 

Bosib«}r 

43 

54 


4* 

53 

poitsd Froruu«t 

Ki**^ Beajsl cad 

SO 

50 

Ponlcb 

36 

30 

Bord* 

t 

17 

30 


2 Proporhon of ofp£uil and non~offio\ai manbert 
Under the Act of i86t at least one-haH of the additional 
members of the legislative oooneils of the Governor-General s 
oounoH and of the councils of Madras and Bombay and at 
least one-third 0/ the members of the other legislative ccanoUB 
most be non-offlciaL An official majority was not required 
by statute but in prootioe was always TTiahitflirwi before the 
Act of 1909, except m Bombay where the official members 
had been for some yeaxs in a minority 

Under the regulations of 1909 there must bo an offlotal 
majority In the Governor-General s legislative couucih and 
a non-official majonty m all the other legislative councils, 

Eic l adi n g in etielj cu9 Its ha^d oi the Corcauneot, Le. tbc Oorernor- 
Geaersh Oorctnor cq> Ueatfuaut-Ooieoioc, 
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The existing pioportions, as fixed by the regulations, are as 
follo\i 3 : 


Legidatuc Council of — 

Officiati, 

DoiuOfficiah 

Ma-jonty 

India 

* 

36 ■' 

32 

Official 

4 

Madras 

20 

> 26 

Non official 

6 

Bombay 

IS 

28 

10 

Bengal 

20 

31 

II 

Umted Troi inces 

20 

26 

6 

Eastern Bengal and Assam 

17 

-3 

6 

Punjab 

10 

14 

4 

Burma . 

6 

9 



These figures exclude m each case the head of the government, 
i.e. the Govemoi-General, Govemoi, or Lieutenant-Governor 
They also leave out of account the tv 0 ‘ expert ’ members who 
may be appomted fiom time to time as occasion leqmres, and 
who may be either official or non-official ^ Any alteration m the 
number of the executive council would afi'ect the proportions 
It rviU be observed that these proportions are fixed' by the 
regulations, not by statute They were so fixed m pursuance 
of the pohcy announced by the Secretary of State, who was of 
opimon that while it was necessary to mamtam an official 
majority m the Governor-General’s council, this was not 
necessary or desirable m the case of the other councils Refusal 
by the provmcial councilo to pass necessary legislation may 
be met by exercise of the power vested m the Govemor- 
General’s Council to legislate for any part of India. Undesir- 
able legislation may be cheched by the power of veto reserved 
to the head of the government 

3 Methods of appointment or election 

Under the Act of 1861 the ‘ additional ’ members of the 
legislative councils were nominated by the Governor-General, 
governor, or heutenant-govemor, the only restriction on his 

There is no provision for the appointment of experts, as such, on the 
Governor-General’s legislative council, but experts could be placed on the 
Council, when occasion requires, under his pon ers of nominating members 
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discretion being the requirement to maintain a due proportion 
of unoffloial memberB 

By the Act of 1893 the nommationB were required to be m 
acoardanoe with regulctiona made by the Governor General 
in cKumcnl and approved by the Seoqetary of State Under the 
regulations eo made a oerC^m number of these nommatioos 
hft d to be uiftdpi on the recommendation of specified personi 
bodies ftrtd aasooiations the intention being to give a repreeen 
tative character to the poaons so nominated. There was no 
obligation to accept the recommendation, but m practice it 
was never refused. In the case of other nominations regard 
was to be bad to the doe e nd fair representation of the di^erent 
classes of the oommonity^ Under the Act of 1909 the 
additional members most inolnde not only nominated mem 
berS} bat also members elected In accordance with regulations 
made nndex the Act and the regulations of November 1909 
give efiect to this requirement. 

There is a separate set of regulatioBs for every legialatiTe 
(Amngl^ and sohedoled to each set are detailed rules as to the 
method of election. 

The p^mioos of the r^ulations themselves are of a more 
general character and those framed for the Governor-Genend s 
oounoil may be treated os typicaL 
They b^d^^ by fixing the nomber of additional members 
olassifymg them os elected or nonupated, describing in general 
tenna the classes or bodies by whom the elected memberB are 
to be electedi and defining, by reference to the scbedn l* ^ the 
comtitutioa of the electoratas and tbftTnwtli fxi nf elivrf.inn- The 
oonstitntions thus provided both for the Govemor-Ueneiul • 
council and for the other legislative councils will be found 
in a tabular form in on appendix to this chapter * 

The substitution of a system of election for a ^»tem of 
nommatiofi obviously mvolves thn imposition of dis- 

qualifications for election. These Htn/^naHfli^inna are laid 

See C7aier»««i ^ pp. nj, nS, 

> AppmHfrlL 
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down foi tlio Govemoi-Geneial’s council by Eegulation IV, 
wliicb provides that — 

No pei-son shall be eligible for election as a member of the 
council if such person * 

(а) IS not a British subject , or 

(б) is a female ; 01 » * 

(c) has been adjudged by a competent civil court to be of 
unsound mmd j or 

(d) IS under tiventy-fivc yeais of age , or 

(e) 13 an unceitificated bankrupt or an undischarged m- 
solvent ; 01 

(/) has been dismissed from the Government service , or 
(g) has been sentenced by a crnmnal court to imprisonment 
foi an offence punishable with imprisonment for a term 
esceedmg six months, or to transportation, 01 has been 
ordered to Jfind security for good behaviour under the 
Code of Ciimmal Procedure, such sentence or order not 
having subsequently been reversed, or remitted, or the 
offender pardoned ; or , 

(/i) has been debarred from practismg as a legal practitioner 
by order of any competent authoiity ; or > 

(«) has been declaied by the Governor-General m Council to 
be of such reputation and antecedents that his election 
would, in the opinion of the Govemoi-Geneial m Council, 
be contrary to the ppbhc mteiest 
But in cases (/) ({/) (A) and (i) the disqualification may be 
removed by an order of the Governor-General m Council m 
that behalf. 

Identical pioviaions are embodied m all the other sets 
of regulations, except that the powers exercisable by the 
Governor-General m Council may be exercised by the Governor 
m Council 01 Lieutenant-Governor. 

The positive qualifications both of electors and of candidates 
are fixed by the scheduled rules, but by the regulations females, 
mmors, and persons adjudged to be of unsound mind are dis- 
qualified from votmg 
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Ev^ry peiflon elected or nominated must before t a lnng hifl 
seat TTiftkn an oath or affirmation of his allegiance to the Crown. 

The ordinary term of office of an additional member 
whether nominated or elected is three years Bat official 
members and membera nominated a^ bemg persons who have 
expert knowledge of subjects connected with proposed or 
peahng legislation are to bold office for three years or such 
shorter penod as the Governor General may at the time of 
nomination determine, A member elected or nominated to 
fill a casual vacancy aita only for the unexpired portion of his 
predeceeaor’a term. The effect of theae provisions, which are 
repeated in substance m all the sets of regnlationa is that for 
elected membeta of the l^ialative councils there must be 
a general election every three years 

The regulations provide for declaring seats vacant, for ohoioe 
or determination of seat in case of a candidate elected by more 
than one electorate and for the case of failure to elect 

An election is declared to be invalid li any corrupt practice 
IS conmvtted in connexion tfierewith by the candidate elected 
and provmon is made for the deteoninaticm of disputes as 
to the validity of elections 

The tables m the appendix to this chapter and, still more 
the elaborate rules scheduled to the regulations under the 
Act of igog show the number and diversity of the eleotocatas 
to the legislative councils and the v^nety of methods adopted 
for constituting the eleotoratos anri for regulating their 
procedure m elections The object aimed at was to obtain, 
so far as poeoble a fair lepresentation of the different classes 
and mterests in the countiy and the n^olations and rules 
wore framed for this purpose in accordance wHh local odvico 
and with reference to the looal conditions of each province. 
The consequent variety of the rules rnayap it impossible to 
genoraliie {heir provisions or to summanzo their contents. 
All of them may be regarded os experimental some of them 
are avowedly temporary and provisional. Por instance, it has 
not yet been found practicable to constituto satisfactory 
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preparataan and publication of electoral rolls containing the 
of all persoufl qualified to vote# 

The quflliflcatioiia prescribed for electors in the case of 
TftnHhnlHpm and MuhanlmadanB vary greatly from province 
to province. Landholders mast osn^Uy poseees a snhstantial 
property qualification. In bpme case* titles and hcaiorary 
distfnotians feUoirahips of CmveisitieB and pensions for 
pnbho service are recognized as qualifications. 

The qoalifioationB for candidates are as a rule the same as 
those for electors but in some cases where such rortnctions 
would be inappropriate other qnahficatioiiB are prescribed 
Thoa a person elected to the Governor General s oonnoil by the 
nnofBcial members of a provincial oogncnl is required to have 
a place of residonoe within the province and such practical 
connexion with the provinoe as qualifies him to repressart it 
The election is either direct or indireot thioogh elected dele- 
pktea. In some cases the eleoton or delegatee vote at a single 
centre before a returning officer in others they vote at different 
plkoefl bffore an attesting officer who dispatches the voting 
paper to the returning officer 

In Bengal each delegate has a varying number of votes the 
number depending m the case of dlstnot boards and monioi 
palihes on the income of these bodies, and m the case of the 
Muhammadan community on the strength and importance of 
the Mnhw-YnTTt^dftn population of a diptnot enf group of districts 
Elsewhere the same object has been attamed by vaiying the 
number of delegates on like grounds, each delegate then 
having one vote. 

The member of the Governor-General s oonnoil chosen to 
represent the Muhammadan commumty of Bombay is elected 
by the Mu h a mm ada n members of the Bombay oomiciL The 
Govommont of Indi a were assured that this method would 
secure better representation than election bj delegates cd Aoc, 

The procednre for voting is geneioDy tlmilar to that pro- 
scribed by the English Ballot Act But in some cases, sneh 
as the clectkmj by the coiporations of the prosidenoy towns. 
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th.e chambers of commerce and the trade associations, the 
voting 13 regulated by the procedure usually adopted by these 
bodies for the transaction of their ordmary busmess 

at 

B* FUNGTIONS 

# 

The functions of the legislative councils fall mto thiee 
divisions, (a) legislative, (6) deliberative, and (c) mterrogatory 

(a) LegislaUve 

The Act of igog, and the regulations under it, make no 
alteration m the legislative functions and powers of the 
provmcial councils. These are stdl mainly regulated by the 
Act of 1861 

(&) DdiheraUve 

Between 1861 and i8g2 the powers of the legislative councils 
were confined strictly to legislation 2. The Act of i8g2 mtro- 
duced non-legislative functions by empowermg the head of Jhe 
government m every case to make rules authonzm^ the dis- 
cussion of the annual financial statement, provided that no 
member nught propose a motion or divide the council Under 
this power one or two days were allotted annually m every 
council to the discussion of a budget already settled by the 
executive government. 

The Act of igog repealed the provisions of the Act of i8g2 
on this point and required rules to be made authorizmg at any 
meeting of the legislative councils the discussion of the annual 
financial statement and of any matter of general pubhc mteiest ^ 

The rules made under this direction mtroduce two important 
changes — 

(1) The discussion of the budget is to extend over several 
days, it takes place before the budget is finally ^settled, and 
members have the right to piopose resolutions and to divide 
the council upon them , 

^ Sco Digest, ss 63-67, 76-7S = See Digest, p? Cn,, 77. 

® 9 Edw Vn, c 4, s 5 ^ 
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(u) At meetings of the legislative coimofla matters of general 
public importance may be disotissed and divisions may be 
taken on reeoltitions proposed by membeiB 

In each case the resoliftions are to take the form of recom-t 
mendations to the Government an^the Government is not 
bound to act upon them 

The roJeo framed fpr the Governor-General s council are 
prmted m the Bloe Book of 1910^ and are of snob mtereflt and 
importance as to justify their reproduction m an appendix to 
thm chapter* It may be osefnl to snmmanae here some of 
their leading provisions 

Fxnanaal Siaitjnt^ or BttdgeL The rules distmgnish betireen 
the financial statement and the budget The first means the 
preliminary flnancual estimates of the GoveanoT'Oenoral m 
Council for the flp an<^ial year next foIloTving The second 
means the financial statement as finally settled by the 
Governor-General m CoondL On a day appcmted m each 
year by the Governor-General the fiainnml statement irith 
an explanatory memorandum, is to be prescaited to the 
oounoil by the finance member and a printed oopy is to 
be supphfrd to each member No discussion takes place on 
this day 

The first stage of discusaion takes place on a subse<^aent 
day after the ftpaooe member has made any explanations 
he thmke neceesary On thiw day«any member may move 
any resolution entered in his name in the list of busmess 
relating to any alteration m taxation, new loan or additional 
grant to local governments proposed or mentioned in the 
fin a ncial statement or explanatory memorandum and a dis- 
cussion takes place on any resolution so moved* 

The second stage of discusaion begms after these resolutions 
liavo been disposed of The member of council in charge of 
a department explains the bend or heads of the financial stato- 


1910, CJ. ^987 

Appendix IIL The rules for tbe other couocfls SJO not Included In tbo 
Chie Boc^ Lpot sre frsracd 00 tlmilar Hoes. 
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and resolutions may then 


lelations of His Majesty’s 


ment relatmg to his department 
be moved and discussed 
The range of discussion is subje'ct to important restiictions 
3 Jhere 18 a schedule to the rules (iefiAmg which heads of the 
financial statement are open to o!c are excluded from discus- 
sion. Among the excluded heads are mihtary, pohtical, and 
purely provmcial affairs, under thJheadipg ‘ levenue stamps, 
customs, assessed taxes, and courts, and, undei the headmg 
‘ expenditure ’, assignments and jcompensations, mterest on 
debt, ecclesiastical expenditure, and state railways Besides 
these the rules themselves exclude from discussion any of the 
following subjects j 

(а) Any subject removed fiom the discussion of the Govemoi- 
General’s legislative council by s 22 of the Indian Act, 
1861 \ 

( б ) Any matter affectmg the 
Government or of the Goveikioi-General m Council with 
any Foreign State or any Native State m India , or ^ 

(c) any matter under adjudication by a court of law havmg 
jurisdiction m any part of His Majesty’s dommions 
Any resolution moved must jcomply with the ^oUowmg 
conditions • j 

(o) It must be m the form 01 a specific recommendation 
addressed to the Governor-General m Council , 

(&) it must be clearly ^nd precisely expressed and must 
raise a definite issue , j 

(c) it must not contam arguments, inferences, iromcal 
expressions, or defamatory Uatements, nor refer to the 
conduct or character of persons except m their official 
or pubhc capacity ; 

• (d) it must not challenge the accuracy of the financial 
statement , j ^ 

(e) it must be directly relevant to some entry m the financial 
statement. 

^ i e matters wluoli the Govemor-Geaeral in Council has not power to 
repeal or affect by any law See D 
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Two dear days not-ioe of any resolutnoii most be given 
The president may disallow any resolution or part of a resolu 
tion without giving any reason other than that in his opinion 
it cannot be moved or ftiat it should be moved m a provimn^ 
oounojl anH liw decision cannot be challenged 
Thn budget as finally settled must be presented to the 
counoil on or before Jlaroh 24 by the finanoe member who 
then deeoribee any changes made in the figures of the financial 
statement and explains why any resolutions passed by the 
council have not been accepted* No discussion takes place 
on this day but on a subsequent day there is to be a general 
diflouBBion at which observataons may be made but resolutions 
may not be moved. Nor is the budget aa a whole to be sub- 
mitted to the vote of the ooonoiL 
Many of the rules for regulating procedure m debate are of 
a kind with which membeTB of the House of Commons are 
familiar but some of them preeeoit distmotive features No 
speech may exceed fifteen mmutee except those of the mover 
and tbecuember in charge who may speak for thirty minutes 
Any member may send his speech m print to the secretary 
not less Hhan two clear days before the day fixed for the 
diBoussion of a resolution with as many copies as there are 
members and one copy is to be supplied to every member 
Any such speech may at the discretion of the president be 


taken as read « 

Alatta-s of gtnard public tniertsi DiaousBions on these 
matters must be raised by resolutiom and must take place 
after all the other business of the day has been concluded 
The general rules regulating the form of the resolutions and 
the discussions upon them, are m the nmin the same as those 
for the discussion of resolutions on the finAnnhyl statement tht 
chief difference being that the rango of discusaious Is wider 
and that amendments aro allowed The only subjeots sped 
fi caD y excluded from discussion are those belonging to the 
threo classes mentioned above in connexion with the financial 
statement namely matters for which the councils cannot 
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lefiislalc, innllcr^ relating to foreign and native States, and 
matters under adjudication by a court of lav. But the 
jire^'ident lias the same discretionary poucr of disalloumg 
resolutions as he has in the ease of resciutions on the financial 
statement. , 

Tlic right to mo\c ainondmc.Tits on resolutions is made 
''Uhject to rcstrietions vhich arc intended to iirovide safe- 
guaids against abuse of the right. Fifteen da} s’ notice of 
a resolution is rcipiircd, and priority depends on the time of 
receipt. When a question has been discussed, 01 a resolution 
has been disallowed or withdiawn, no resolution or amend- 
ment raising substantially the same question may be moved 
w ithin one } car 

(c) Interrogatory 

Since 1892 members of the legislative councils have had 
the right to ask qucstioiLS under conditions and icstiictions 
prescribed by rules This right is now cnlaigcd by allowing 
a lucmbcr to put a supiilemcntar}’’ question ‘ for the purpose, 
of further elucidating any matter of fact regardmg ‘which 
a request for information has been made m his original 
question ’ But the jircsidcnt may disaUow^ a supplementary 
question, and the member to whom it is addressed may dechne 
to answer it without notice The rules w'hieh now govern 
the asking of questions in the Governor-General’s council are 
prmted m the Blue Book ’of 1910, and are to be found m 
Appendix III to this chapter 

The quorum for the transaction of busmess, legislative or 
other, at meetings of the Governor-General’s legislative 
council IS fixed by one of the Regulations of November 15, 
1909, for the constitution of that council Regulation XIII 
provides that, m addition to the Governor-General, President, 
Vice-President, or other member appomted to preside, there 
must be present fifteen or more members of the council, 
of w^hom eight at least must be additional members There 
are similar provisions m the regulations for the other councils. 

F f 
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INDIAN COUNCaiS ACT, 1909 

[9 EDW vn CH 4 

An Act to amend the Indian Councils Acts, i86i and 
1892, and the Government of India Act, 1833 

[]\Iay 25, 1909 ] 

B e it enacted hy the King’s most Excellent Majesty, by and 
with the advice and consent of the Lords Spiritual and 
Temporal, and Commons, m this present Parhament assembled, 
and by the authority of the same, as follows 

1 — (i) The additional members of the councils for the purpose Amend- 
of making laws and regulations (hereinafter referred to as Legis- ment of 
lative Councils) of the Governor- General and of the Governors of 
Port Samt George and Bombay, and the members of the Legis- ;i^^. 
lative Councils already constituted, or which may hereafter bp lative 
constituted, of the several Lieutenant-Governors of Privmces, CJotmcils 
instead of bemg all nommated by the Governor-General, Governor, 
or Lieutenant-Governor m manner provided by the Indian Councils 
Acts 1861 and 1892, shall mclude members so nommated and also 24 & 25 
members elected m accordance with regulations made under this Viot c 67. 
Act, and references m those Acts to the members so nommated 55 & 56 
and their no min ation shall be construed as mcludmg references ° 
to the members so elected and their election 

(2) The number of additipnal members or members so nomi- 
nated and elected, the number of such members required to con- 
stitute a quorum, the term of office of such members and the 
manner of fillin g up casual vacancies occurrmg by reason of 
absence from India, mabihty to attend to duty, death, accep- 
tance of office, or resignation duly accepted, or otherwise, shall, 
m the case of each such council, be such as may be prescnbed by 
regulations made under this Act 
jjProvided that the aggregate number of members so nommated 
and elected shall not, m the case of any Legislative Council 
mentioned m the first column of the First Schedule tj) this Act, 
exceed the number specified m the second colunm of that schedule. 

2 — (i) The number of ordmary members of the councils of Constitu- 
the Gkivemors of Fort Samt George and Bombay shall be such and 
number not exceedmg four as the Secretary of State m Council 
may from time to tnne direct, of whom two at least shall be tive 

Ef 2 
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CooDofli persons who at the tune of their appointment have been m the 
^ servico of the Crown m India for at least twelve years 

v” fttini {2) *^y meeting of either of such councils there is an 

Crtorge eqoabty of votes on any question the Qovemor or other person 
presiding shall have twoevotes or the castmg vote 
Bomhij ^ 

PowCT to 8 — (i) It shall be lawful for the G(»vemor General m Oonncil, 

ctmrtltuto TTith the approval of the Sedfiptary of State m Conncib hy pro 
proTind*! clamatioiu to create a coonoil in the Bengal Division of the 
Preeidenoy of Fort ^^illiam for the purpose of aasistnig the 
Lieutenant Governor m the executive government of the pro 
vmce and by such proclamation — 

(a) to make provision for determining what shall be the number 
(not exceeding four) and qualihcatioiis of the members of 
the council and 


(6) to make provision for the appomtment of temporary or 
aotmg members of the counciJ during the absence of any 
member from illnees or otherwise and for the procedure 
to be adopted m case of a differenoe of opinion between 
a Lieutenant Govemor and his conncO, and m the case of 
eqoahty of votes and m the case of a Lieutenant-Oovemor 
being obliged to absent himself from his council from 
mdisposrtion or any other cause 

(2) It shall be lawful for the Govemor General in Council, with 
the like approval, W a like proclamation to create a conncil m any 
other ppovmoe niK^u a Lientenant Govemor for the purpose of 
afflutmg the Lietrtannnt*Govemor m the executive government 
of the provmce Provided that before any snchprodamation is 
made a draft thereof shall be laid before each House of Parlia 
ment for not less than sixty days during the session of Parhamcnt 
and, if before the expiration of that time an address is presented 
to His Majesty by either House of Parliament against the draft 
or any part thereof no further prooeedings shall be taknn thereon, 
without prejudice to the making of any new draft, 

(3) "Where any such proclamation Sim been made with respect 
to any province the Liontenant-Qovemor may with the consent 
of the Governor General m Council, from time to tune make rules 
and orders for the more convement transaction of husmess m his 
council, and any order made or act done in accordance with 
the rules and orders so made shall be deemed to be an act or order 
of the Lieutenant-Governor m OounciL 

(4) Every m e m ber of any such council shall be appomted by 
the Govemor -General, with the approval of TTm Majesty ami 
shall, as such, bo a member of the Legislative Conncil of tho 
Lieutenant'Govetiior m addition to the members nominated by 
the Lieutenant Govemor and elected under the provmons of 
this Act. 


4 The Govemor General and the Governors of Fort Saint 
George and Bombay and the laentennnt Govemor of every pro- 
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vince respectively sliall appoint a memlier of their respective Vice Pre- 
councils to he Vice-President thereof, and, for the purpose of 
temporarily holduig and executing the office of Governor-General 
or Governor of Fort Saint George or Bombay and of presidmg 

meetings of Council m the absence d£ the Governor-Generalj 
Governor, or Lieutenant-(^vernor, the Vice-President so ap- 
pointed shall be deemed to be the ecmor member of Council and 
the member highest m rank, and the Indian Councils Act, 1861, 
and sections sixty -two and sixty -three of the Government of India 3 & 4 
Act, 1833, shah have effect accordingly ^ 

5 — (i) Notwithstanding anything m the Indian CounchB Act, Power to 
1861, the Governor-General m Council, the Governors m Council extend 
of Fort Samt Gfeorge and Bombay respectively, and the Lieutenant- 
Governor or Lieutenant-Governor in Cormcil of every provmce, 

shah make rules authonzmg at any meeting of them respective cfermcil 
legislative councils the discussion of the annual financial state- 
ment of the Governor-General m Council or of then respective 
local governments, as the case may be, and of any matter of 
general pubhc interest, and the astog of questions, under such 
conditions and restrictions as may be prescribed m the rules 
apphcable to the several councils 

(2) Such rules as aforesaid may provide for the appomtment 
of a member of any such council to preside at any such discussion 
in the place of the Governor-General, Governor, or Lieutenant- 
Governor, as the case may be, and of any Vice-President, ' 

(3) Eules under this section, where made by a Governor m 
Council, or by a Lieutenant-Governor, or a Lieutenant-Governor 
m Council, shah be subject to the sanction of the Governor- 
General m Council, and where made by the Governor-General m 
Council shah be subject to the sanction of the Secretary of State 
in Council, and shah not be subject to alteration or amendment 
by the Legislative Council of the Governor-General, Governor, or 
laeutenant- Governor 

6 The Governor- General m Coimcil shah, subject to the Power to 
approval of the Secretary of State m Council, make regulations make 

as to the conditions under which and manner m which persons 
resident m India may be nommated or elected as members of 
the Legislative Coimcils of the Governor- General, Governors, and 
Lieutenant-Governors, and as to the qualifications for being, and 
for bemg nommated or elected, a member of any such council, 
and as to any other matter for which regulations are authorized 
to be made xmder this Act, and also as to the manner m which 
those regulations are to be carried mto effect Regulations under 
this section shah not be subject to alteration or amendment by 
the Legislative Council of the Governor-General 

7. Ah proclamations, regulations, and rules made under this Laying of 
Act, other than rules made by a Lieutenant-Governor for the proclamn- 
more convenient transaction of business m his conned, shah be ^ * 
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before laid Wore both Hotiiea of Parhament u soon fts may b« after 
they are made 

® — (^) ^ cited aa the Indian Coxmdlfl Act 1909 

CTortroo- and "hall be construed jfrth the Indian Oonncila Acta 1861 and 
tfco, 00m 1892 and those Acta tne Indian Cbtincile Act 18691 the IndaSI 
“«'»• CotmcilB Act 1671 the Indian Conrcila Act, 1874, the In dia n 
CouncilB Act 19^ and thii ,Act may be ated toother as the 
3* ft 33 Indian Oonnc 3 s A^ 1861 to 1909. 

vTot.a 98 . (2) This Act shan ^me mto operataon on such date or dates 

W * ^ as the Governor Q^eral in Oouncil, with the ajrarovBl of the 
Secretary of State in Cbnncfl, may appomt, and iMerent dates 
may be appointed for difierent purposes and provisions of this 
A Edw Act and for difierent coondle- 

vn e. 16. On tjie date appomted for the commg mto operation of this 
Act as respects any Legislatrvo Cbnnoil, ah the nominated mem 
hers of the council then in ofiice go ont of o&ce, but may it 
otherwise quahhedf be renominated or be elected m accordance 
with the provisions of this Act. 

(3) The enactments mentioned m the Second Schedule to this 
Act are hereby repealed to the extent mentioned m the third 
cohunn of that achedule 


''OCtBD i 


SCHEDULES 
FTBST SCHEDULE 


MAXnr mT NUUSXHS OF NoUDTATED A2n> EleCTET MElfBEHS 07 
Lkoulative CouaciLs 


LtfftJalttt CondJ 


Jfgnwtim \umitr 


Legiilatlre OooDon ot the Oorenicir'Gccenl 
Lcfitktire Outmcd of tbe Ooromor o< Fort St 0 «qt^ 
Leglilalire OocnftO at tbe Oortmor ol Bombaj 
LttdalatlTe Coimefl oi tbe Ueotaumt-Oor a ij o f o( the 
Bengal DlrlslaQ of tbe Prmdeitoj d Fort W linam 
LcgkUthre Coioirll of tbe lirateoeQl'OoTerQor of the 
Unhod Pronnoei of Agr* and Ondb 
LeffUatl e Cooneil of the Lientenant-Oorernor of tbe 
l*roTince of F^rtem Bengal ud Ajum 
Lec^tire OouBoil of tbe lientcaAot-OoTerBOr of the 
ProTinee of tbe Punjab 

Le^datlre CormdJ of tbe liontouQt Oo reni or of tbe 
Prorince of Barm* 

Le^btlre Cotmdl of tbe IieffteiuQt>Gorenwr of uy 
Pnn [ore vbbb may bereofter be conatitnted 


6o 

50 

50 

50 

50 t 

50 

JO 

JO 

JO 
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SECOND SCHEDULE 

Enactments Repealed 


Session and 
Chapter 


24 & 25 Viet 
c 67 


55 & 56 Viet 
c 14 


Short Title. 


The Indian Councils 
Act, 1861 


The Indian Councils 
Act, 1892 


Extent of Repeal, 


In section ten, the words ‘ not less than 
SIX nor more than twelve in number’ 
In section eleven, the words ‘ for the 
term of two years from the date of 
such nomination ’ 

In section fifteen, the words from ‘ and 
the power of makmg laws and regula- 
tions ' to ‘ shall be present ’ 

In section twenty-nme, the words ‘ not 
less than four nor more than eight in 
number ’ 

In section thirty, the words ‘for the 
term of two years from the date of 
such nomination ' 

In section thirty-four, the words from 
‘ and the power of makmg laws and 
regulations ’ to ‘ shall be present ’ 

In section forty-five, the words from 
‘ and the power of making laws ejjd 
regulations ’ to ‘ shall be present ’ 

Sections one and two 
In section four, the words j appointed 
under the said Act or this Act ’ and 
paragraph (2) 


Section 


APPENDi;x; II 

CONSnTDTION OF ifaE IiEGISLATIVE COUN 
CO-S TOTBER THE REGULATIONS OP 
NOVEMBER 1909 

IWDIA 

Sx-of^oto 

The SIX ordinary inend>era ol the Governor General • 

Ooxmal, the Oonunander m Ouef, and the Lientenant- 
Governor of the province m which the council sit« fi 

JddtitoTtal 


Nominated member* of whom not more than twenty 
eubt must be ofEcials ^ and of whom three beongnon 


^Punjab and the Indian commercial community S 5 

l«ted members, elected by 

(a) the provincial legulabve connoOa and the distant 

yviTinirili and moniapal comimtteee in the Cen 
tralProvincea* 12 

(b) the landholdeta of Madras Boml^ Bengal 
Eastern Bengal and Aiwam, the tJnited 

vincea, the Punjab and the Central Provmcea 6 

(c) the Aluhammadanfl of Aladra^ Bombay Bengal, 

Eastern Bengal and Assam and the UniM 
Provmoes 5 

(<f) the Chambers of Commerce CkJcrctta and Bom 

bay 2 

— 25 

Total 68 

or including the Governor General 69 


Eight ol Utfw are to be officials repreratlng provlDcea- 
In the acooQd. fourth, and ntfomllng alteniate electiona, two of ti»e 
notoloatcd aeata wfQ be tranafemd to tbs ele^re list and will be fiBed bj 
fpedal elect orates ooaiiftlBg of tlahaBunadan UndhoIderB In Eastern Beng*! 
and Aaaam, and tn the United Prosinces rMpertlreljf yee par 5 of the 
noms Department teaolnUon of November 15, 1909. 

llteae ekctloos are made bj tbe tmoffidal memben of tbe conneiK 
There U no legUlatlre council for tbe Central Prortneea. 
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Madras 

Ex-afficto 

Jlcmliers of the executive council . 

, ^ Ad^ocatc-Gcue^al . ^ 

' Additional 

Xoiuinatcd nicinhor';, of ullom not piore than sixteen are 
to he oflicials, and one is to he a representative of 
Indian coiniucrce . . , . . 

Xonunated experts, ulio may he either OiVicials or non- 


oflicials 

Elected nieinhcrs, elected hv 

{a) The Corporation of Madras i 

(Z;) Municipalities and district hoards 8 

(c) The Unn crsity . i 

{d) Tlic landholders , 4 

(e) The planting community . i 

(/) Muhammadans . 2 

{g) The Madras Chamher of Commerce . i 

(//) The Madras Trades Association . i 


Total 

or, including the Governor 

Bombay 

Ex-ofjicio 

^Icmhcrs of the executive council ^ 

Advo cate - G cncra 1 

Additional 

Nominated memhers, of whom not more than fourteen 
are to he officials ... 

Nommated experts, who may he cither officials or non- 


officials j 

Elected memhers, elected h}’^ 

(а) The Corporation of Bombay i 

(б) Mulucipahties . 4 

(c) District Boards 4 

(d) The Umversity i 

(e) The landholders 3 

(/) Muhammadans 4 

> [g) The Bombay Chamher of Commerce i 

[li) The Karaclu Cliamher of Commerce i 

0 The SliUowners’ Associations of Bombay Diid 

Ahmadabad . i 

(j) The Indian commercial commumty . i 


Total 

or, mcludmg the Governor 
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government of INDIA 


Bbnqal 

Ex-officw 

llembcTB of the execirtiTe oonncil 

« 

Addftuynal 

Nonunttod member* -not more tb*n seventeen to be 
offlm&ls, and one to m a representative of the planting 
oommninty and one of TnHian co mm erce 22 

Nominated experts who may be either officials or non 

official* 2 

Elected members elected by 

(a) The Girporation of Calcutta i 

ft) Mumcipahtiea 6 

ic) District Boards 6 

(d) HLe Umveraty I 

(«) The landholders 5 

(/) Muhammadans 4 

ft) The Bengal Chamber of Commerce 2 

(A) The Cklontta Trades Association l 

— 26 

Total 53 

or mchiding the Lieotanant Qoveznor 54 


UhITBD PEOVIBOIfi 

Nominated member* not more than twenty to bo 
officials and one to be a representative of Indian com 
merce *' 26 

Nominated experts who may be official* or non-officials 2 

Elected member* elected by 

(a) Large mniucipalities m rotation 4 

(b) Distnct boards and smaller municipalitiee 8 

(c) Allahabad Umvemty i 

(d) The landholders 2 

(e) Muhammadans 4 

(/) The Upper India Chamber of Commerce I 

— 20 

«i 

Total 4S 

or mcloding the laontenant Governor 49 
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Eastern Bengal and Assam 

Nominated members , not more than seventeen to be 
^ officials, and one to be a representativ^e of Indian com- 
-'■v^nierce .... 

Nominated experts, who may be either officials or non- 
officials . . . 

Elected members, elected by 

(а) Municipahties . . , 

(б) District and local boards . 

(c) The landholders 

(d) Muhammadans 

(e) The tea interest 

(/) The ]ute mterest i 

(g) The Commissioners of the Port of Chittagong i 


Total 

or, mcludmg the Lieutenant-Governor 


Punjab 

Nominated members, not more than ten to be officials . 
Nominated experts, who may be either officials or non- 
officials . * 

Elected members, elected by 

(а) The Punjab Chamber of Commerce . . ^ l 

(б) The Punjab Umversity i 

(c) Mumcipal and Cantonment Committees 3 


Total 

or, mcludmg the Lieutenant- Governor 


Burma 

Nominated officials 
Nommated non-officials 

(a) To represent the Burmese population 

(b) To represent the Indian and Chinese commum- 

’ ties 

(c) To represent other mterests 

Nommated experts, who may be either officials or nhn- 
officials 

Elected by the Burma Chamber of Commerce 


Total 

or, mcludmg the Lieutenant-Governor 


ro m N tr Cl 
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RULES OE BUSINESS OF NOVEMBER 15 1909 

T}if i5tA November 1909. 

No 23. — In eiemse of the poweiB conferred by Bection 5 
the Indian Councilfl Act, 1909 the Qovetnor-Qnneral in Council 
>im<, with the aanction of the Secretary of State for India in 
CoanciJ made the following role* anthonimg, at any meeting of 
the LcigiBlfttive Council of the Qovotnor General the diacuesioii of 
the annual financiAl etatement of the Goremor General m CotmcS 


RULES FOR THE DISCUSSION OP THE ANNUAL FINAN 
CIAL STATEMENT IN THE LEGISLATIVE COUNCIL 
OF THE GOVERNOR GENERAL 
DEmiTIOIfB 

1 In these rules — 

(1) President means — 

(a) the QoTemor-General or 

(b) the President nonunated by the GoTumoT General 
(n Council under section 6 of the Indian Oounaila 
Act, i86r or 

(e) the Vice-Presidenfc afroomted by the Governor General 
under section 4 of the Indian Councils Act, 1909, or 

(d) the Member appointed to preside under role 27 

(2) Member m charge means the Member of the Council of 
the Governor General to whom is SQotted the buaineas of the 
Department of the Government of India to vrhich the subject 
under discussion belongs, and includes any Member to whom 
such Member in charge may delegate any function assigned to 
him under these rulea 

(3} Finance Member means the Member m charge of the 
Finance Deportment of the Qovenunent of India 

(i^) Secretary meons the Scaretaiy*' to the Government of 
India in the Legislative Department, and includes the Deputy* 
Secretary and e\'Bry person lor the time being exorcising the 
functions ot-tho Secretary 

{5) Financial Statement means the preliminary financial 
estimates of the Oo\'8nior Geoeral m Cbuncil for the financial 
}Tar next following and 

(6) Budget means the Finoncial Statement as finally settled 
bv the Governor General in CounciL 
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A — Thk Financial Statement 
General order 'oj discussion 

2. — (i) On such clny ns may lie appointed lE this behalf by the 
o^vcrnor-Gcneral, the Financial Statement "with an cvplanatory 
memorandum shall be presented to the Council every year by the 
Finance Member, and a printed ji’opy shall be given to every 
I\Iembcr 

(2) No discussion of the Financial Statc’Mcnt shall be permitted 
on such day 

3 — (i) On such later day as may be appointed in this behalf by 
the Governor-General, the first stage of the discussion of the 
Fmancial Statement in Council shall commence 

{2) On this day, after the Finance Member has stated any 
changes m the figures of the Financial Statement which circum- 
stances may since have rendered necessary and has made any 
explanations of that Statement uhich he may think fit, any 
Member shall be at liberty to move any resolution entered in his 
name in the hst of business rclatmg to any alteration in taxation, 
any new loan or any additional grant to Local Governments pro- 
posed or mentioned in such Statement or explanatory memo- 
randum, and the Council shall thereupon proceed to discuss each 
such resolution m the manner hereinafter prescribed 

4 — (i) The second stage of the discussion of the Financial Sta^- 
iiient shall commence as soon as may be after all the resolutions 
uhich may be moved as aforesaid have been disposed of 

(2) In this stage each head or group of heads specified m the 
statement contained in the Schedule appended to these rules as 
bemg open to discussion, shall be considered separately accordmg 
to such grouping as the Member m charge may determine 

(3) The consideration of a particular head or group of heads 
shall be introduced by the Member m charge with such explana- 
tions, supplementing the iriormation contamed m the Fmancial 
Statement, as may appear to him to be necessary 

(4) Any Member shall then be at liberty to move any resolu- 
tion relatmg to any question covered by any such head or ^oup 
of heads which may be entered m his name m the hst of busmess, 
and the Council shall thereupon proceed to discuss every such 
resolution m the manner heremafter prescribed. 

^ Subjects excluded from d%scu^sion 

5 No discussion shall be permitted m regard to^any of the 
foUowmg subjects, namely — 

(a) any subject removed from the cogmzance of the Legis- 
lative Council of the Govemor-^neral by section 22 
of the Indian Councils Act, 1861 ^ , or 
^ Sea Digest, s 63, 
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(b) any matter affecting the relationB of Hia Myeety’a 

Government or of the Govemop General m Conncil 
with any Foreign State or any Native State m India 
or 

(c) any matter iqjder adjndication by a Court of Law 

having jurisdiction m any part of His Majoat^^ 
Dominions. < 

* 

JU*6lutton$ 

0 No resolution ihlH bo moved which does not comply with 
the foDowmg condibons, namely — 

(a) it shall be m the form of a epeaffo recommendation 

addressed to the Governor General m Conncil 

(b) it nh^TI be cleaidy and preosely expressed and shall raise 

a definite issue 

(e) it shall not oontam aigoments mfeiencee ironical ex 
presaions or defamatory statements nor shall it refer 
to the oondnct or ohatacter of persons except m their 
official or pnhbc capacity 

(d) it shall not challenge the accuracy of the figures of the 

FrnnTinal Statement and 

(e) It shall be directly relevant to some entry in the Finan 

aal Statement 

7 A Member who wishes to move a resolutioru shall eve 
no.jce m wntmg to the Secretary at least two clear days beaore 
the combi enoement of the stage of the discussion to which the 
resolution relatea, and shall together with the notice rnbmit 
a copy ohthe reaolutKin which he wishes to move 

8 The Premdant may disallow any reeolution or part of a re* 
solution without giving any reason therefor other than that m 
his opinion it cannot be moved consistently with the pnbbo 
mtereats or that it should be moved m the Legislative Coui^ of 
a Local Government. 

0 — (i) No discussion m Conndl s^aD be permitted m respect 
of any order of the Freeident under rule 8 

(a) A resolution that has been disallowed wbaTI not be entered 
m the proceedings of the OounciL 

10 Resolutions admitted by the President hIiaTT be entered m 
the list of buttneti m such order as he may direct. 

I>ucu««om of BetoltdwnM 

11 — (i) jLfter the mover of a resolntion has spolcen, other 
Members may speak to the motion in anch order as tee President 
may direct, and thereafter the mover may speak onoe by way 
of reply 

(a) No Member other than the mover and the Member m 
c ha r ge shall speak more than once te any motion except with the 
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permission of the President for the purpose of mahmg an ex- 
planation. 

12 No speech, except xath tjie permission of the President, 
shall exceed fifteen minutes in duration 

Pro\nded that the mover of a resoluticji, vhen moving the same, 
aird the Sfember in charge may speak for thirty minutes 

13 Tlie discussion of a rcsolutioPj shall he limited to the subject 
of the resolution, and shall not expend to any matter as to which 
a resolution may not be moved. 

14 A Member who has moved a resolution may withdraw the 
same unless some Member desires that it be put to the vote 

15 When, in the opinion of the President, a resolution has 
been sufficiently discussed, he ma)' close the discussion by calling 
upon the mover to reply and the Member in charge to submit any 
final observations vhich he may vish to make 

Pro\udedthat the President may in all cases address the Council 
before putting the question to the vote 

16 If any resolution involves many points, the President at 
his discretion may divide it, so that each pomt may be deter- 
mined separately 

17 — (i) Every question shall be resolved in the affirmative or 
111 the negative according to the majority of votes 

(2) Votes may be taken by voices or by division and shall be 

taken by di%asion if any member so desires ^ " 

(3) The President shall determme the method of talohg votes 
by division 

18 — (i) The President may assign such time as with due regard 
to the pubhc interests he may consider reasonable for the discus- 
sion of resolutions or of any particular resolution 

(2) Every resolution which shall not have been put to the vote 
within the time so assigned shall be considered to have been 
withdrawn. 

19 Every resolution, if earned, shall have effect only as a 
recommendation to the Gfovernor-General m Council 

20 When a question has been discussed at a meetmg of the 
Council, or when a resolution has been disallowed under rule 8 or 
withdrawn under rule 14, no resolution raismg substantially the 
same question shall be moved within one year 


B — The Budget 

21 — (i) On or before the 24th day of March m every year the 
Budget shall be presented to the Council by the Emance Member, 
who shall desenbe the changes that have been made in the figures 
of the Emancial Statement, and shall explain why any resolutions 
passed m Council have not been accepted. 
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(2) A pnnted cop7 of the bIiaII be given to each Member ^ 

32 — (i) The general diacuBnon of the Budget m Council shall 
take place on sui^ later day aa may bo appomted by the Pi^ 
Bidont for this purpose 

(2) At such diflouBaion^ any Member shall be at liberty to offer^^ 
any observabons he may vnah to make on the Budget, but 
Member whal] be permitted to movs any resolution m regard 
thereto nor nb*T1 the Budget be submitted to the vote of the 
CoundL 

(3) It shall be opentito the Proaident, if he thmln fit to pre- 
scribe a tame limit lor speeches 

23 The Finance Member shall have the right of reply and the 
discussion shall be closed by the Preodent making such obeerva 
bons as he may consider necessary 


C — QEKiBai. 

34.— (l) Every Member *h*11 speak from his place, wbaH rise 
vhen he speaks and shall address the chair 

(2) At any time if the President nses any Member spealang 
shall immediately resume his scab 

35 — (i) Any Member may send his speech in prmt to the 
Secretary not lees than two clear days before the day fixed for 
the discussion of a resoluboa, with as many copies as there are 
M&mbei^ and the Secretary shall cause one of such copies to be 
sunphed to every Member 

(2) Any such speech may at the discrebon of the President be 
tal^ as lead. 

26 — (i) The President shall prwerve order and all pomts of 
order s hall be decided by him 

(2) No discussion on any pomt of order s hall be allowed nnlem 
the President thinks fit to take the opinion of the Council thereon. 

(3) Any Member may at any bme^submit a pomt of order to 
the deosion of the Prestdonb 

(4) The President shall have all powers necessary for the pur 
pose of enforcing his demaions. 

27 The Governor-General may appomt a Member of the ConnaJ 
to prondo m hia place, or in that of the Vice-President, on any 
occasion on which the Financial Statement or the Budget or any 
portion thereof is discussed m the Oounah 

28 The President, for sufficient reason, may suspend any of 
the foregoing rule*. 
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The Schedule 



Ilcads open to or excluded from discussion undei rule 4 


Revkxue 


EvI’EKDITUIIE 


Hends ojMjn to dis- 
cussion 


Head’! iio( open Heads open to dis- 
(o dt^cus^ioit cussion 


Heads not open 
io discussion 


I — Hand Rc\ enue 

II — Opium 

irr— .Salt 

V — Excise 

VI — Pro\ mcial 
Rales 

IX — ^l^orcsts 

X — ^Rpcistrntion 
XIT — Interest 

XIII — ^Post Oflico 

XIV — ^Tclcgrapli. 

XV— :Mint 

X VI- R — Jails 
XVn — ^Police 
XIX. — ^Education. 
XX — Kcdical 
XXr— Scicntifio 

otlicr Elinor De- 
partments 

XXU — Receipts in 
aid of Superannua- 
tion, &,c 

XXni — Stationery 
and Printing 

XXIV — Exchange 

XXV — 
Miscellaneous 

XXVI — State Rail- 
ivays 

XXVin —Subsi- 
dized Companies 
XXIX — ^Irngation, 
Major Works 
XXX— 

Minor Works and 
Navigation 
X 5 XI — 

Civil Works 


I — Refunds and 

draw backs 

3 — Land Rci enue 

4 — Ojiiuiii 

5 — Salt 

6 — vStainps 

7 — E\eiso 

S — Pro\ incial 
Rates 

9 — Customs 

10 — Assessed Taxes 

II — Forests 

12 — Registration 

14 — ^Interest on 
other obligations 

I ^ — Post O/fico, 

1(5 — ^Telegraphs 
17 — Mint 

15 — General Admi- 
nistration ® 

19- A — Courts of 
Law ^ 

19-B — Jails 
20 — Police 
22 — Education, 

24 — ^Medical ^ 

2(5 — SciontiGo and 
other SLnor De- 
partments 

28 — Civil Furlough 
and Absentee Al- 
lowances 

29 — ■ Superannua- 
tion Allowances 
and Pensions 

30 — Stationery and 
Prmting 

31 — Exchange 

32 — MSsceUaneous 


71 * — Stamps 
VI T — Customs 
Vin — 4 s- 
sc^sed Taxes 
XI — Tributes 
from Xcitiic 
States 
XI 7-.1 — 
Courts * 
XXXII — 
Army 

XXXI 11 — 
Marine, 
XXXIV ~ 
Military 
IVor/s 

All purely Pro- 
uncial revenue 
and revenue ac- 
cruing from 
divided heads tn 
Provinces pos- 
sessing Legis- 
lative Councils 


2 — Assign- 
ments and Com- 
pensations 
13 — Interest on 
debt 

23 — Ecclesias- 
tical 

25 ' — Political 
27 — Territorial 
and Political 
Pensions 
38 — Slate Bail- 
icays 

42 — il/Q;or 
Works In-^s 
tcrcstoon debt 

46 — Army 

46- A — Marine 

47 -r Military 
Works and De- 
Defence 

47- A — Special 
Defence Charges 
All statutory 

charges 

All purely Pro- 
vincial expen- 
penditure and 
expenditure ac- 
cruing under 
dividedheads tn 
Provinces pos- 
sessing Legis- 
lative Councils 




^ Mamly Court-fees and fines 

^ These heads mclude certain statutory charges, which will be excluded 
from debate 

® This head deals purely with mterest, smkmg funds, and annuities. 

IIjBEBT Qg 
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The i^tJi November, 1909 

No 24 — In exercise of tlie jiowers conferred by section 5 of 
tbe Indian Connods Act, 1909, the Governor-General in Council 
has, with the sanction of the Secretly of State for India in 
Council, made the following rules authonzmg at any meetmg of 
the Legislative Council of ihe Governor-General the discussion of 
any matter of general puhhc mtes^st. 

RULES EOR THE DISCUSSION OF MATTERS OF GENERAL 
PUBLIC INTEREST IN THE LEGISLATIVE COUNCIL 
OF THE GOVERNOR-GENERAL 

Defimttons 

1 In these rules — 

(1) ‘ President ’ means — 

(а) the Governor-General, or 

(б) the President nommated by the Governor-General m 
Council under section 6 of the Indian Councils Act, 
1861, or 

(c) the Vice-President appointed by the Governor-General 

under section 4 of the Indian Councils Act, 1909, or 

(d) the Member appomted to preside under rule 27 , 

(2) ‘ Member in charge ’ means the Member of the Council of 
the Governor- General to whom is allotted the busmess of "^e 
Department of the Government of India to which th(? subject 
under discussion belongs, and includes any Member to whom such 
Member m charge may delegate any function assigne^^ him 
under these rules , and 

(3) ‘ Secretary ’ means the Secretary to the Government of 
India m the Legislative Department, and includes the Deputy- 
Secretary and every person for the time bemg exercismg the 
functions of the Secretary- 

o 

Matters open to discussion 

2 Any matter of general puhhc mterest may be discussed m 
the Council subject to the foUowmg conditions and restrictions 

3 No such discussion shall be permitted in regard to any of tbe 
foUowmg subjects, namely — 

(а) any subject removed from the cogmzance of the Legis- 
lative Council of the Governor-General by section 22 

o of the Indian Councils Act, 1861 ^ , or ^ 

(б) any matter affectmg the relations of His Majesty s 
Government or of the Governor-General m Council 
with any Foreign State or any Native State in India , 
or 

(c) any matter imder adjudication by a Court of Law havmg 
jurisdiction m any part of His Majesty’s Dommions 
^ See Digest, s 63 
G g 2 
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4, Subject to tlie restnctioM contained m rule 3 anj Member 
may move a reaohitaon relating to a matter of general public 
interest 

Provided that no lesohition ahaH be moved which does not 
comply with the following conations, namely — 

(a) It shall be in Ihe form o£ a specifio recommendation 
addressed tc tbe Governor General m Counai 
(&} it shuH be clearly and precisely expressed and shall 
raise a dehnite issue and 

(c) it sbuTl not contain arguments inferencea iromcal ex 
presnons or defamatory statements, nor shall it refer 
to the conduct or character of persons except m their 
official or pubbo capacity 

B A Member who wishes to move a lesohitioii shall give 
notice m writing to the Secretary at least fifteen clear days 
before the meetmg of the Council at which he desuea to move tie 
same and shall together with the notice submit a copy of the 
resolution which he vnshes to move 

Provided that the President roev allow a resolution to be 
moved with shorter notice than fifteen days, and may m anv 
case require longer notice or may extend the tuoo for moving the 
rsLolotiocL 

0 (i) The Secretary shall submit every resolution of which 
notice has been given to him m accordance with rule 5 to the 
President who may either admit it or when any resohitioQ is 
not framed in. accordance with rule 4 cause it to be returned to 
the Member concerned fort the purnoso of amendment. 

(2) If the Member does not wiUun such tune as the President 
may fix m this behalf, resubmit the resolutiOD duly amended, the 
resolution shall bo de^ed to have been withdrawn. 

7 Tho President may disallow any resolution or part of a re 
solution without giving any reason therefor other than that m 
his opinion it cannot be moved consistently with the pubho 
intertite or that it should bo moved in the Lcgislativo Council of 
a Local Government 

8 — (i) No discuasKin m Council shall be permitted in naipect of 
any order of the Preeident nudecr rule 6 or mle 7 

( 2 ) A resolution which has been disallowed sbaTI not be entered 
in the proceedings of the CounciL 

0 ResoKtiona admitted bv the Preaidont shall be entered in 
tho list of business for tho My m the order in which they are 
rcceuTd by tho Secretary 

Provideu that the President may mve pnontv to any reeolu 
tion which he may consider to be of urgent public interest or 
postpone the moving of any xesolution. 
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Discussion of Resolutions 

10 The discussion of resolutions shall take place after all the 
other business of the day has been concluded 

11 — (i) After the mover of a resolution has spoken, other 
l\Ieinbers may sjieak to tlib motion in such order as the President 
may direct, and thereafter the mbver may speak once by vray of 
reply 

( 2 ) No kicmbei other than the mo\djr and the Member m 
charge shall speak more than once to any motion, except, with 
the permission of the President, for the purpose of making an 
exiilanation 

12 No speech, except vuth the permission of the President, 
shall exceed fifteen minutes m duration 

Provided that the mover of a resolution, when momng the 
same, and the Member in charge may speak for thirty mmutes 

13 — (i) Every IMembcr shall speak from his place, shall nse 
when he speaks and shall address the chair 

( 2 ) At any time, if the President uses, any Member spealong 
shall immediately resume his seat 

14 — (i) Any Member may send his speech in prmt to the 
Secretary not less than two clear days before the day fixed foi 
the discussion of a resolution, with as many copies as there ^ire 
Members, and the Secretary shall cause one of such copies to be 
supphed to each Member 

( 2 ) Any such speech may at the discretion of the President be 
taken as read 

15 The discussion of a resolution shall be limited to the subject 
of the resolution, and shall not extend to any matter as to which 
a resolution may not be moved 

16 When a resolution is under discussion any Member may, 
subject to all the restnctioilk and conditions relatmg to resolutions 
specified in rules 3 and 4 , move an amendment to such resolution 

Provided that an amendment may not be moved which has 
merely the efiect of a negative vote 

17 — (i) If a copy of such amendment has not been sent to the 
Secretary at least three clear days before the day fixed for the 
discussion of the resolution, any Member may object to the 
^novmg of the amendment , and such objection shall prevail 
unless the President in exercise of his power to suspend any of 
these rules allows the amendment to be moved ^ 

( 2 ) The Secretary shall, if time perrmts, cause every amendment 
to be pnnted and send a copy for the mformation of each Member 

18 A Member who has moved a resolution or an amendment 
of a resolution may withdraw the same unless some jMember 
desires that it be put to the vote. 
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18 When in the opinion of the President, a resolution and any 
amendment thereto have been sufficiently discussed, he mav close 
the discussion by caTImg upon th^mover to reply and the Slemher 
in charge to sulimit any final observations which he may wish 
to make * o 

Provided that the President may m ajl case* address the Council 
before putting the question to^e vote. 

SIO — (i) When an amendment to any resolution is moved or 
when two or more auch amendinentB are moved, the Preaident 
shall, before taking the sense of the Connefi thereon state or read 
to the Council the tenns of the original motion and of the amend 
ment or amendmenta proposed 

(2) It shall be m the discretion of the Piwidant to put first to 
the vote either the ongmal motion or any of the amendments 
which may have been brought forward. 

■ If any lesohition mvolvee manv jjomto, the President at 
hia diacrotioa may divide it so that oach pomt may be deter 
mined aeparatefy 

a2 — (l) Every queetLon shall be resolved m the affirmative or 
m the negative according to the majontv of votes. 

(2) Votes may be tal^ by voioee or by division and shall bo 
taken ^ dmaiou if any Member so decuee 

(3) Ihe President shall determine the method of takmg votes 
by division 


General 

23 «— {i) The I^tesident may assign such time as with due r^;atd 
to the pnbUo interests he may consider reasonable for the dis 
cnssion of resoluboufl or of anv particular resolution 

(2) Every resolution which shall not have been put to the vote 
within the time so assigned ahaO be considered to have been 
withdrawn 

34 Every resdution, if earned, shall have efiect only as n 
recommendation to the Governor General m CounciL 

26 When a question him been discussed at a meoWg of the 
Council, or when a resolution hpn been disallowed nnHpir role 7 or 
withdrawn under rule 18 no resolution or amandment raising 
substantially the aame question whwll be moved withm one 
year 

20 — (i) T?he President shall preserve order and all points A 
order shall bo decided by him 

(2) No ffiacuision on any point of order shall be allowed unless 
the President thinks fit to talm the opinion of the Council thereon 

(3) Any Member may at any tune submit a pomt of order to 
the decision of the Preaident, 

(4) The President shall hawi oU powers necessary for the put 
pose oi enforcing his dednona. 



M'Pl'NDIX HI 


r ,7 ill' Ha' < rnnr »t'r il inn npjiomt a "Mnnlirr of flic 

< ' n-u Ja i"- nil' j ; lu'* pl'M.' or m tint of tin* Vico Provident, 

'* > ■' > la'i “tj v.luiii a nr ^t'T of fonr-ral imblu intrn’st is 

-» < I ta ’b' t '«>un< s! 

'N ill' Pr- ain’t fur •'Ufiit lent ina\ ‘-tnjiriul anv of 

? Utx* i>***»^ rut» ' 

1 

i 

% 

Tf t \n\imh> 

X*> > \< r- 1 0 of tin' {lowrr ronforn'il In '■m lion 5 of llic 

P'lli ,11 f 'oiiin il \i t , loA ) till’ (on nrnor < u nnr il in ('omn il lun, 

^ ith tjti' iintion of tin' < r< I ir\ of Stain for India in C’ouiuil, 
’ll dn th' follounr’ rnl< V 'uilln»n“nnz thr mkiir^ of (jiicslinm it 
1 % ni't'nr' oi tin I' ’r%litnn ( outn il of thn (toinriior Oonoral 


v.v].r> I oin m: \ski\(j of qffstioxs ix tiik Lpcas- 

lAlUK ('HI Nt'lh 01- THE (JOVI'UXOH GEXKP \L 

1. In tin 'n ruin- — 

(1) * Prn-nl' n* ' innan- — 

(<i) tin’ HoMnuir Gour.il, or 

{h) tlin I’rn-idnnt appoiulnd uiidrr ''01 (ion 6 of the Tndi.in 
(’onnriF A( (. iS'ii, or ^ 

(r) the Vuc'Prn^idf'nt ajijioiiitod hi the Go\crnn>Gpnoral 
under '•''f'tion of the Indian t’onncik Art, 1909 
(j’l ‘ Ml niln.r in (harfie ’ means liie Meinher of the Council of 
the Go\ernor fuMier d to nhom is nltolled the hnsiness of the 
Dejiirtineiit of tin' Go\ermnent. of India to nhich the subject of 
tlie f]iie-,tion belongs and iiuludos am Member to i\hom such 
Me'ubcr m tharge ma}' delegate anv fundion assigned to liim 
under those rules , and ^ 

{]} ‘Secretary’ means Jhc Secretary to the Government of 
India in the Legislatnc Department, and includes the Deput) - 
Secretary and e%crv pcrtoii for the time being exorcising the 
functions bf the Secretary 

2 Any question may be asked by any Jlcmbcr subject to the 
foliovmg conditions and restrictions 

3 No question shall be iicrmittcd in regard to any of the 
/olloismg subjects, namcl}’- — 

(fl) any matter alicctmg the relations of His I\Iajest 3 '’s 
Government or of the Governor-General in Council 
until any Foreign State or with any Native State in 
India, or 

(6) any matter under adjudication by a (Anirt of Law 
having jurisdiction in any part of His Majesty’s 
Dominions 
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4u No qneatioii wTiall be aated tmlce* it compbee 'witb the follow 
mg conditions, namely — 

(<j) it sbaH bo »o framed aa to be merely a request for 
informatian, 

(t) it ah all not be of exccaaive length 
(c) it KhflTT not contain arguments, mferences ironical eSs 
pressiona or defamatory tteternonta, nor shall it refer 
to the conduct or ^Jiaracter of persons except m their 
official or public capaaty and 
(i) it *hal1 not cbL for an eiprwsion of an opinion or the 
solution of a hypothetical propootioii, 

6 In matters •which are or have been the subject of controversv 
between the Governor General in Council and the Secretary of 
State or a Local Government no queatmn shall be ashed exce^ as 
to matters of fact and the answer shall 1^ confined to a state 
ment of facts. 

e A Member who wishes to ask a question shall give notice in 
writing to the Secretary at least ton clear days before the meeting 
of the Council at which he deaires to put the question and RhaU, 
together with the notaco submit a copy of the question which he 
wi^es to ask 

Pro-nded that the President may allow a question to bo put 
with shorter notice than tea days and may in any case require 
longer notice or may extend the time for answering a question 

I (ij The Secretary shall eobmit every question of which 
notice has been given to him in accordance with mle 6 to the 
President, who may either allow it or when any qnsstion is not 
framed m accordance with rules 4 and 5 cause it to be returned 
to the Member concerned for the poipose of amendment. 

(2) If the Member does not, withm such time as the President 
may fix in this behalf, resubmit the question duly amended, the 
question shall be deemed to have been withdrawn. 

8 The President may disaDow aqy question, or any part of 
ft question, without giving any reason therefor other than that in 
his opinion it cannot be answered consistently with the public 
interests or that it should be put m the Legislative Council of 
ft Local Government 

0 No discussion m Oouncil shaQ bo permitted m xespect of 
ftny order of the President under mle 7 or rule 8 

10 Questions which have been allowed shall be entered in the 
list of business for the day and shall bo put in the order m Vhiclf 
they stand in tho list before any other business is entered upon ot 
the mcotingft 

II Questions shall be put and answers given m such manner 
as the President may in his discretion determine 

12- Any Member who has asked a question may put a sup- 
plementary question for tho purpose of farther elucidating anv 
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matter of fact regardmg whicli a request for information lias been 
made m bis ongmal question 

13 Tbe Member m charge nxiy decline to answer a supplemen- 
tary question without notice, m which case the supplementaiy 
question may be put in the form of a»fresh question at a subse- 

^ quent meetmg of the Council. 

14 These rules, excepi; rules S and 7, apply also to supple- 
mentary questions * 

Provided that the President may disavow any supplementary 
question without givmg any reason therefor 

16. The President may rule that an answer to a question in 
the hst of busmess for the day shall be given on the ground of 
pubhc interest even though the question may have been with- 
drawn 

16 No discussion shall be permitted m respect of any question 
or of any answer given to a question 

17. All questions asked and the answers given shall be entered 
in the proceedmgs of the Council 

Provided that no question which has been disallowed by the 
President shall be so entered 

18 The President may assign such time as, with due regard to 
the pubhc mterests, he may consider reasonable for the putting 
and answenng of questions 


APRENDIX IV 

ADDENDA ANA COBEIQENDA' 

m The O o i xr m n ent of India (second edition) 

p 14, line 6 from bottonu For Februniy 14 162 J read February 4, 

p 108 After Ime 14 msert The Council of India \ct 1907 
{7 Edw Vn c 35) modified the constitution of the 
Council of India 

As to the Indian Goundlfi Act 1909 see the supple- 
mentary chapter 

p loq linee 10-12 For onginally reduced to ten read 
consisting of such number of members, not leas than 
ten and not more than fourteen, as the Secretary of 
State may from tone to time determme 
p 109, Ime 14- For ten yean read seven years, 
p 709 lines 15-18 Leave <na There behanonr 
p. 109, \Iiio 30 For ten years before read fi've years bdore 
p 114 line 3 from bottom Leave out of two members and xneert 
4 t present of three members of whom two are 
p 114, note 8 odd Under tbe Indian Councils Act 1909 there is 
power to increase the number to four 
p 115 note r add Under the Indian Councils Act, 1909 there is 
power to constitute executive councils for heutenant 
goTomora. ^ 

p 115 For Oie paraympA For legislative purposes 

tubetUuie The constitution of the Governor Generals 
legislative council has been matenaHv altered by the 
Indian Ojuncils Act, 1909 and the regulations under it. 
Its existing constitution is described m the snpplemen 
tary chapter 

p ii6 hne 19. d/ter regulations insert But it a referred to in the 
Indian Councils Act, 1909, and is usually described oA 
the legalativo council of the Govemor-GencraL 
p 116 note I add By the regulations the Indian Councils 
Act 1902 the term of office w now ordinarily three } cars. 
See the Bupplomentaiy chapter 

Moat of tbeae iddlUoiu aod eorrectlou sre doe to the of tb© 

Acu of 1907 and 1909 (7 ITI. c. 35 9 Edw VII, e. 4!, 
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pp 117, 118 ^or the paragraph beginning But under tlie Act 
and ending tlie public interest substitute But by tbe 
Indian Councils Act, 1^9, and tbe rules made imder it, 
powers are given to discuss and move resolutions on tbe 
^ annual financial statement, •to move resolutions on 

matters of general pubbc interest, and to ask questions, 
includmg supplerHentary questions Tbe new rules on 
these subjects are app’fended to tbe supplementarv 
chapter 

pp 118, 119 Fot the paragraphs beginning Tbe legislatures for 
Madras and In tbe provinces, substitute Tbe constitutions 
of tbe local legislatures are now regulated by tbe Indian 
Councils Act, 1909, and tbe regulations imder it, and are 
described m tbe supplementary chapter 
p 129, hue 10 from bottom After 1905 insert as modified m 
1909 

p 133, Ime 14. Before shown insert usually 
p 133, last Ime For Smce 1871 read From 1871 to 1903 
p 134, bne I For have been read were 
p 134, bne 5 For is read was 

p 134, bne 6 After provmce insert Smce 1903 these quin- 
quenmal contracts have gradually been replaced bv 
contracts on a quasi-permanent basis 
p 134, bne 18 Leave out the sentence beginning Tbe apportion- 
ment 

p 134, bne 9 from bottom, add as a footnote Under tjbe Ind an 
Councils Act, 1909, there is power to create executne 
councils for lieutenant-governors See tbe supple- 
mentary chapter 

p 146, s 3 (i) For not more than members read such number ^ 
of members, not more than ten and not less than foiw- 
teen, as tbe Secritary of State may from time to time 
determme 

p 146 In the marginal references to s 3 leave out 52 & 53 Vict 
c 5, and add 7 Edw VII, c 35 

p 146, s 3 (3) For more than ten years lead more than five 
years 

p 147, s 3 (4) For ten read seven 
>p 147 Leave out subs (6) 

p 147, s 3 (9) For twelve hundred read one thousand 

p 148 Add to the note {a)io s 3 An Act of igoy Edn 1 11 , 
c 35) repealed the Act of 18S9 and made tbe proinsions 
reproduced in subs (i) 

p 148 Add to note (c) The Act of 1876 vas repealed by the Act 
of 1907 
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p 178 0 39 iiote (a) lines 6 7 leave out Military Supply and 
tnsai Education. 

p 179, 6. 39. For note (b) substUide The niihtary supply depart 
ment and the office of the member m charge of that 
department hav8 now been abolished- See East Indca ^ 
(Army Administration) I 9 P 9 » Od- 4574 - A tmth 
mem^ placed m cl^^rgo of the subjert of education 
was addea m 1910 

p 185 se. 45 46 add ioVote (a) lo each paragraph Under the Indian 
Councils Act, 1909 (9 Bdw VII 0 4, s. 4) the Governor 
General must appomt a vice-preodent. 

p 189, s. 51 (2) For throe read four and after State xnteri m 
CounaL 

p 189, B 51 (3) For Every ordinary member of the Raid council 
must be a person who at the time of his appomtment 
haa read Two at least of the ordinary members of the 
said councils must be persons who at the time of their 
apwimtmenta have Add to the margined references 
9 Edw Vn, c. 4, s 2 

p 189, a 51 note (h) For and is now two read the ms:nmnm 
was raised ^ four in 1909 and the numbei is now three 

p <190 8 53, aid to note {a) Under the Indian Councils Act, 1909 
Edw vn, c. 4, 8, 4) the Governors of Madras and 
wmbay must appoint yice-pieeidents of them councils. 

p 191 s.'ss add as a note to subseeiion (1) The Indian Councils 
Act, 1909 (9 Edw vn, c. 4) givee power to constitute 
executive councils for assisting a heutenant-govemor m 
the executive government of his provmce (s. 3) and re- 
quires a HfiutensDt-govenior to appomt a vice-president 
of his council (s. 4) An oi^bve council is now bong 
constituted for Bengal Soe mo supplementary chapter 

p 197 B. 60 The provisions of thm section are extensively modi 
fled by the Indian Oooncils Act, IQ09, and Ae reguls 
tions made under iL flee the supplementary chapter 

P 198 8.62 subs, (i) president iftwrt or vice-president 

p 198 B 62 Add as a footnote to subseeiion {1) The quorum at 
these IcgislatiTo meetings is now fixed by one of th<f 
regulations (Rt^ XHI) of November 15 IQ09 mado 
un&or the Indian Councils Act, 1909- See the supple- 
mentary chapter 

p 198 B 62 subsection (2) lines 4, 5 hate out somor ordinary 
member of the Governor General s oounal present and 
insert vice-president 
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p 2oS, s 64 s 5 o£ the l7idiiin Councils Act, 1909 (9 Edw VH, 
c 4), requires rules to be made for the conduct of non- 
lepislatu e business at nfccctings of the Governor-Generars 
legislative council, and the range of busmess at these 
^ meetings has been materiallpcxtended by the rules so 
made See the supplcmontar}’ chapter 

]) 213, s 71 The pro^^slons of th>s section are extensively modi- 
fied by the Indian Councils Act, 1909, and the regula- 
tions made under it See the supplementary chapter 
p 215, s 72 (2), lines I and 2 Leave out semor ordmary member 

and insert vice-president 

p 215, s 72, add to note (a) The Indian Councils Act, 1909, re- 
quires the appointment of a \uce-president to take the 
place of the goi'crnor in lus absence. See the supple- 
mentarv cha2)ter 

p 215, s 73 The provisions of this section are extensively 
modified by the Indian Councils Act, 1909, and the 
regulations made under it See the supplementary 
chaptei 

p 21S, s 75 Add as a note Tlie Indian Councils Act, 1909, 
requncs the appointment of a vice-president to tak-e the 
place of the heutenant-govemor m ms absence. See the 
supplementary chapter 

p 218, s 75 (i), lines 2, 3, 4, leave out member of the council highest 
m official rank among those holdmg office uAder the 
Croivn and insert vice-president of his council 
p 221, s 77. The range of busmess at meetmgs of the^e legisla- 
tive councils has been matenally extended by s 5 of the 
Indian Councils Act, 1909, and the rules made under it 
See the supplementary chapter 

p 222, s 78 Add as a marginal note (24 & 25 Vict c 67, s 48] ' 
p 227, s 82, note (u), Ime ^ Ajtei s 37 add the Act of 1793 

p 234, s 88 Add to note (a) The filling of vacancies is now 
regulated by the Regulations of November 15, 1909, 
made under the Indian Couneds Act, 1909 See the 
supplementary chapter 

p 305. Add to the reniarh in the third eolumn against s 10 of the 
Goveminent of India Act, 1858 Amended by 7 Edw VII, 
c 35, s 2 , and to the remait against s 13 of the same 
^ ^ Act Amended by 7 Edw VII, c 35, s 3 

pp 312, 313, 314, 315 Add to the remarJvS in the tJiird column 
against ss 10, ii, 15, 29, 30, 34, 45 of the Indian Councils 
Act, 1861 : Repealed m part by 9 Edw Vii, c 4, s 8. 

p 318 Add to the remark in the third column against s 2 of the 
Government of India Act, 1869 Amended by 7 Edw. VII, 
c 35. s 4 



GOVERNMENT OF INDIA 


p. 320 Pot the renuvh tn the third editmn ayainst the Ooun eU of 
India Aet^ 1876 nhetiUde Repeal^ by 7 Edw^ Vii 
C.35 H -5 

p 321 Pot the remarja tn the Uivd column against the OouncH of 

India Pedudiotf Act 1889 svhstUuie Repealed l^y <5? 
7 Bdw VH, c. 35 ■. 5 ^ 

p 321 Add to ike renarkt third oolimn against es i 2 
ofthelndianOovnaOsAetyiSgz Repeals by 9 Edw VI4 
c. 4, B 8 07 ^ to the remarh agamst s 4 ^pealed m 

part by 9 Edw VIX, c. 4, e. 8 
p 323 note I, line 7 from bottom. Por for read from, 
p 329, line 12. After ein}oyment of insert tben o'wn. 
p 330 laat line Por 1853 read 1833. 
p 379, line 3 from bottom. Por 15 read 17 
p 392 Ime 13 Por it may be doubted 'wbetber read tin Secretary 
of State baa been adviaed tiat. 




